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(i) 
QUESTIONS PRESENTED 


1. In this case where the appellants sued for damages for 
personal injuries as a result of appellee's alleged malpractice, 
did the appellants produce sufficient evidence of appellee's negli- 
gence to require that the question of appellee's negligence be 
submitted to the jury? The appellants state that the answer 
should be yes. | 


2. Inanaction where a defendant is an expert ina 
particular field, may the plaintiff call such defendant as a 
witness and compel the defendant to give his expert opinion 
as to the cause of plaintiff's condition? The appellants state 
that the answer is yes. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered upon the direction of a 
verdict by the United States District Court in favor of the appellee 
(defendant) and against the appellants (plaintiffs) which verdict was 
directed after the completion of all the testimony and while the case 
was being argued. A motion for new trial was seasonably filed and 
then denied by the United States District Court. This court has juris- 
diction by virtue of Sec. 1291 of Title 28 of the U. S. Code. 





STATEMENT OF THE CASE 


During the year 1952, the appellant (plaintiff) consulted the appel- 
lee (defendant) with respect to cer tain complaints that he had as to his 
physical condition. The defendant, an expert in general surgery, diag- 
nosed plaintiff's condition as being that of appendicitis and recommen- 
ded its surgical removal. The plaintiff thereupon underwent this 
operation. The plaintiff remained in the hospital for several days re- 
cuperating ~ from his operation and was discharged. He saw the defen- 
dant for follow-up treatment on one or two occasions, and then did not 
see the defendant again for some time. Within several months, a lump 
developed at the site of the incision. 


The plaintiff called the defendant about this, but was told that the 
situation was normal and not to worry about it. Again the plaintiff spoke 
to the defendant about the matter during the summer of the following 
year, about June. Plaintiff told the defendant that the swelling had per- 
sisted and that if he stood on his feet all day the swelling would get quite 
large. Again the plaintiff saw the doctor in September of October of that 
same year, at which time the swelling had become much larger and the 
plaintiff was advised by the defendant to keep him advised concerning the 
condition of the swelling. In October, the plaintiff entered Suburban 
Hospital where the defendant operated upon him for the removal of the 
abscess. 


The plaintiff testified that sometime shortly after the operation he 
had a conversation with the defendant in which the defendant told him 
that it was unfortunate that these things happen, but that on occasion a 
small piece of gauze would be left in an incision. On behalf of the 
plaintiff, his father, William C. Young, also testified. He testified that 
he had an occasion to speak to Dr. Fishback, defendant, shortly after 
the second operation to his son. He said that the conversation had taken 
place in an adjoining space in one of the wings in the Suburban Hospital. 
He testified that the conversation took place almost immediately after 
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the operation, for the hospital cart had just been wheeled into the room 
while he had been standing there, and Dr. Fishback came | along after 
he. ‘had just finished dressing. He stated: 


"Well, Dr. Fishback explained that everything was. all right, 
that I had nothing to worry about, and that it was nerery a 
piece of gauze that had caused the difficulty. . 


He further stated: 


"Then, incidently, I remember we were standing at the time, 

or rather walking along, and we walked over towards the 

operating room nurse. A dark haired young lady rather 

attractive. Dr. Fishback was asked the question: ‘What was, 

it doctor?' and Dr. Fishback said that it was a piece of gauze, 

and he shook his head like this." (indicated) 

The records of the Suburban Hospital were subpoenaed, but among 
the records there was no record of a sponge count, the hospital librarian 
testifying that the record had been kept upon a surgery slip, but that the 
surgery slip had been disposed of. Among the records produced was that 
of a report by Col. J. B. Ash, who was the head of the pathology labora- | 
tory at the Suburban Hospital. The report of Dr. Ash shows that the 


serum examined was negative for growth. 


Dr. Fishback was called by the plaintiff as a hostile witness under 
Rule 43 (b) of the Federal Rules of Civil Procedure. The doctor testi- 
fied among other things that the abscess or swelling was exactly upon 
the site of the appendicial scar. The doctor also testified that the opera- 
tion upon the abscess was within the abdominal wall but outside the 
peritoneal cavity. He further testified that he had sent the fluid from 
the abscess cavity to the pathologist for examination. The examination 
and report was that the fluid was sterile and that the pathologist grew no 
germs or bacteria out of the culture. 


The doctor was then asked this question: 


"By Mr. Willcher: You would normally expect, would you not, 
doctor, that if an abscess is caused by an infectious organism 
that the pus which would be present would not be sterile. Isn't 
that correct? 
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By Mr. Welch: I object to that, if the Court please, I don't 
think that he can use the defendant as an expert witness to 
improve his case. I object to his doing so. 


The Court: I think the objection is well taken. 

Mr. Willcher: If your Honor please, as long as he is the doctor, 
The Court: I will rule against you. 

Mr. Willcher: May I be heard on that? 


The Court: No. There is no necessity. I understand what the 
problem is. 


Mr. Willcher: I would like to make a proffer to the Court. 


The Court: You have made the proffer, and I have ruled against 
it. I don't want any more argument about it. 


Mr. Willcher: I haven't made the proffer yet. 


The Court: I understand what the proffer is, Mr. Willcher, 
and I have excluded the question. Not it is on the record. 


By Mr. Willcher: Is it not true, doctor, that where you find a 
sterile abscess that the medical probability is that the abscess 
is caused by a foreign body and not by any infection ? 


Mr. Welch: Objection. 
The Court: The same ruling. 


Mr. Willcher: I would like to make a proffer upon that, if it 
please the Court. 


The Court: It goes to the same question, and the same ruling. 
There is no necessity for elaborating on it. 


Mr. Welch: Does your Honor want to wait, or do you want me 

to proceed ?" 

The parties were then invited to the Bench where the defendant 
moved for a directed verdict. The court at that time overruled the mo- 
tion for a directed verdict stating that the plaintiff had established 
sufficient evidence to warrant a jury in finding that the abscess had de- 
veloped from a foreign body in the original incision. The court over- 
ruled the motion for a directed verdict and the defendant then proceeded 


to testify in his own behaif. He was examined by his own attorney and 
was asked the question: 
"Q. Do you know what causes abscesses ? 
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A. I have my suspicion that it was a suture that failed to 
absorb and reacted as a foreign body." : 
On cross-examination, he was asked whether or not he had formed 
an opinion as to what had caused this particular abscess to form and he 
> stated that in his opinion it had been caused by a suture that had failed 
to absorb and had reacted as a foreign body. He stated that the sutures 
that had been used were sterile and that in his opinion the abscess was 





not caused by an infection. He also said that a sterile foreign bady would 
cause the abscess to form and that the gauze which had been used was 
just as sterile as the cotton suture. He also said that he found no un- 
absorbed cotton suture in the wound when he opened up the abscess. He 
was also asked this question and gave this answer: 

"Q. In your opinion, it was a foreign body that aa the ab- 

scess ? 

A. It is possible.” 


He was asked this question, and finally gave an answer to it: 


"Q. I will repeat the question again, doctor. A piece of un- 
absorbed sponge could have acted in the same manner as an un- 
absorbed stitch, would it not, doctor? 


A. If you could conceive of a piece of one of these sponges 

getting loose, yes." : 

Defendant again moved for a directed verdict which was overruled. 
The plaintiff then proceeded to argue the case to the jury and while in the 
midst of the opening argument by plaintiff's counsel, the court, all of a 
sudden, stated: 

"The Court: 


Well, that is right, that I refused to permit him to testify 
and I think at this junction, Mr. Willcher, I am going to 
take this case from the jury. You may sit down, Sir. Thank 
you. tt 


The court then proceeded to direct a verdict for the defendant. 








SUMMARY OF ARGUMENT 


A plaintiff has established sufficient facts to enable him to have 
his case decided by a jury where, in an action brought by him against a 
doctor for alleged malpractice, he establishes that shortly after an 
operation an abscess develops at the precise site of the operation and 
upon the abscess being opened it is found that such abscess is sterile. 
This is true where the abscess is one which in the opinion of the opera- 
ting surgeon is caused by a foreign body and where the testimony is that 
the operating surgeon admitted to plaintiff and a witness that the foreign 
body which caused the abscess was a part of a sponge or gauze bandage 
left in the incision by the operating surgeon. Under these circumstances 
it is not necessary to have expert testimony that the leaving of a foreign 
body in an incision is unprofessional conduct or negligence. Fora court 
to direct a verdict in favor of the defendant after proof of these facts is 
error. 


A defendant who is an expert in the field of surgery may be com- 
pelled to testify as to matters of a professional opinion, or matters of 
which he has gained a professional knowledge by reason of his profes- 
sional training or experience. The fact that the defendant is an expert 
does not exonerate the defendant from the necessity of testifying as to 
matters of expert opinion because of an alleged immunity from self in- 
crimination any more so than a witness can be exonerated from testify- 
ing against himself as to other factual matters which might be detrimen- 
tal to that witness's position. The only excuse that such witness could 
have for refusal to testify would be self incrimination of a criminal 
nature or lack of an opinion upon the subject. 


ARGUMENT 
I 
In October, 1952, the appellant was operated upon by the appellee 
to correct an appendicitis condition. Shortly thereafter at the site of the 
incision a swelling developed which, over the period of a year, became 
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an abscess. The abscess was opened in October, 1953 by the same 
physician who had performed the original operation. 


The evidence disclosed that the pus in the abscess was of a sterile 
nature, was not caused by an infection, but was caused by a foreign body. 
Although the defendant doctor was not required by the court on examina- 
tion by plaintiff to express an opinion as to the cause of the abscess, he 
was permitted on examination by his own attorney to testify that he fel 
that the abscess was caused by an unabsorbed sterile cotton suture. H 
admitted on cross-examination, by plaintiff's att orney, that the abscess 
could have been caused by a foreign body consisting of a piece of gauze 
or sponge left in the wound. He also testified that although he was of the 
opinion that the abscess was caused by an unabsorbed suture, that no 
unabsorbed suture was found in the abscess or in the walls surrounding 
the abscess when the abscess was opened by him. , 


: 
It was testified to by the plaintiff and his father that the doctor | 
had admitted to them that the abscess was caused by a piece of gauze or 
sponge left in the incision at the time of the original appendicitis opera- 
tion. It was also admitted that the original operation was performed by 
the defendant. At the close of the plaintiff's case in chief when a motion 
for directed verdict was made by the defendant, the court held in denying 
such motion that: , : 


"Apart from the medical evidence, there is a strong pre- 
sumption within the province of the jury which would lead them 
to conclude that this abscess would not have developed if proper 
attention had been directed towards the operation. It certainly 
makes it a question of fact for the jury. Here is a man who has 
a gangrenous appendix and he is operated upon. In the ordinary 
course of treatment today, he should have had an uneventful 
convalescence... He didn't, because a year and a half later, 
directly over the site involved, what turns out to be an abscess; 
and you (Mr. Welch) say if that is all, then certainly the case 
should not go to the jury... But that isn't all. What is in the 
picture, Mr. Willcher? 
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"That the doctor is alleged, if the jury believes what 
has been testified to here, to have said to his father and to 
him that a portion of gauze or a sponge was left in the wound 
so therefore the only natural conclusion that can be drawn 
under the circumstances which doesn't need professional 
testimony to substantiate it is that that abscess with pus in it 
was caused by the foreign body beneath the skin and over the 
original site. That is all I can say." 


The court thereupon overruled the motion for a directed verdict. 


After all the testimony was in and after the court for the second 
time overruled a motion for a directed verdict and during the argument 
by plaintiff's counsel, the court, all of a sudden, of its own volition, with 
no motion pending, then proceeded to interrupt counsel in the midst of 
his argument and to direct a verdict for the defendant, stating among 
other things as follows: 


"...First of all there must be in this type of case substan- 
tial evidence to indicate negligence... Malpractice is a very 
serious charge to be leveled against a physician, although in 
most cases the physician, of course, has the obvious advan- 
tage. But a physician is not an insurer of health, he is respon- 
sible only for the standards of skill possessed generally by 
others practicing in his field. And so, therefore, he must have 
latitude for the play of reasonable judgment, this includes room 
for not too obviously gross errors according to the prevailing 
practices in the profession. But the standard of skill and the 
standard of learning must be shown by experts, and conversely 
so must the departure from it. Now there is no expert here 
who has taken the stand and said that this doctor has done any- 
thing other than what he should have done under the circum- 
stances. And there is no evidence of the fact that a sponge 
was left in the wound...." 


It is respectfully submitted that the court committed error in di- 
recting the verdict and in its conclusions of law upon which such direction 
was predicated. Although it is true that there must be substantial evi- 
dence to establish negligence, whether malpractice or any other type of 
negligence, nevertheless, the burden is not that of proof beyond a 
reasonable doubt, nor need the evidence be of such a nature that the only 
reasonable construction or interpretation to be drawn from it is that of 
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negligence. It is sufficient if the jury in the exercise of its function as 
a fact finding body believe it to establish by a fair preponderance of the 
evidence that negligence has been established even though there may be 
countervailing evidence which a jury could just as reasonably believe to 
the contrary. Even though malpractice is a very serious charge to level 
against a physician, the infliction of malpractice upon a'pateint is just as 
serious and perhaps more so. And it is true that a physician does have 
an obvious advantage for other physicians are not willing to testify 
against a brother physician. It is solely because of this situation that 
this court has held that less evidence of negligence is required in a mal- 
practice case in order to warrant a verdict in favor of a plaintiff than 
would ordinarily be the case. | 


And even though in many instances it is true that a physician must have 
latitude for the play of reasonable judgment, and that he is allowed a 
certain measure of error, error of judgment is no excuse for negligence. 
Whether or not the standard of skill and the standard of learning must be 
established by experts and the departure from it likewise, such measure © 
of skill and learning and its departure only applies in a case where the 
learning or skill called into question is such that laymen could not be ex- 
pected to have sufficient knowledge to determine negligence without help 
from experts. In a situation where malpractice is charged not as a re- 
sult of lack of skill or lack of learning but because of careless or negli- 
gent acts, then there is no necessity for the proof of the standard by 
physicians nor the departure thereof by physicians. In many instances 
the negligence is such that the jury is warranted in inferring the negli- 
gence from the facts established in the evidence. 3 


In Christie vs. Callahan, 75 U.S. App. D.C. 133, 124 Fed. 2d, 825, 
a malpractice action against an x-ray specialist, this court said: 


"... [Our function] is to decide whether plaintiff's case, 
as made, was strong enough for us to allow the jury to con- 
sider it. To do this, we must apply some standards. But we 
cannot weigh plaintiff's case against defendint's. Less than 
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preponderance is sufficient. How much less, is hard to state 

abstractly. Commonly the case weighed, to stand, is re- 

quired to be substantial, more than a scintilla, such as a 

reasonable man might believe. All these are just different 

ways of saying that less than preponderance is required...." 

In discussing the peculiar nature of a malpractice action and the 
establishment of the burden of proof by a plaintiff in such type of an action, 
the court with respect to the opportunity of plaintiff and defendant to es- 


tablish negligence or freedom therefrom stated: 
"Malpractice is hard to prove. The physician has allof 
the advantages as to position. He is, presumably, an expert. 
The patient is a layman. The physician knows what is done and 
what is its significance. The patient may or may not know what 
is done. He seldom knows its significance. He judges chiefly 
by results. The physician has the patient in his confidence, 
disarmed against suspicion. Physicians, like lawyers, are 
loath to testify a fellow craftsman has been negligent, especially 
where he is highly reputable in professional character, as are 
these defendants. In short, the physician has the advantage of 
knowledge and of proof. This increases when he is a specialist. 
What, therefore, might be slight evidence when there is no such 
advantage, as in ordinary negligence cases, takes on greater 
weight in malpractice suits...." 
Accordingly, when the court below stated that it is necessary for 
there to be substantial evidence of negligence in a malpractice action and 
that a doctor must have a certain latitude for error of judgment and the 
like, the court was obviously overlooking the proposition that what might 
be slight evidence in an ordinary negligence case takes on greater weight 
where the negligence is that of a physician because of the obvious rela- 
tionship between the parties and the opportunity on the part of each to 


establish negligence or freedom therefrom. 


In Goodwin vs. Hertzberg, 91 U.S. App.D.C. 385, 201 Fed. 2d 204, 
a surgeon was sued for malpractice, it being alleged that during the 
course of an operation he negligently perforated the urethra. The plain- 
tiff did not put on any expert testimony as to the skill required of the de- 
fendant in the performance of the operation. The doctor admitted that in 
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performing the operation that he must have made the opening in the 
urethra himself, stating that he was only human. The jury disagreed as 
to his negligence, and the trial court instead of awarding a new trial 
directed a verdict for the defendant. Upon appeal this court said: 

"The rule applicable in the District of Columbia on a 
motion for a directed verdict, in an action founded upon neg- 
ligence, is that the evidence must be construed most favorably 
to the plaintiff; to this end he is entitled to the full effect of 
every legitimate inference therefrom; if upon the evidence, 
so considered, reasonable men might differ, the case should 
go to the jury...." 

The court continued on with respect to the failure of the plaintiff 
to have expert testimony stating: | 

"It is immaterial that no expert testify that appellee 
acted negligently. Malpractice is hard to prove. The phy- 
sician has all of the advantages as to position... What — 
therefore might be slight evidence when there is no such 
advantage, as in ordinary negligence cases, takes on greater 
weight in malpractice suits... Generally speaking, direct 
and cera — to specific acts of negtigene is not 
required. . ) 

The court made special mention of the fact that this was a surgical 
case and said specifically: 3 

"In surgical cases especially there are... many instances 

where the facts alone prove the negligence, and where it is un- 


necessary to have the opinions of persons skilled in the parti- 
cular science to show unskillful and negligent treatment." 


In support of this particular statement, the court cited Byrom vs. 
Eastern Dispensary and Casualty Hospital, 78 U.S. App.D.C. 42, 136 F. 
2d, 278. In Chambers vs. Tobin, 92 U.S. App. D.C. 274, 204 Fed. 2d 732, 
a patient sued an orthopedic surgeon, alleging negligence in the treat-_ 
ment and setting of a broken wrist. There was apparently no expert testi- 
mony offered by the plaintiff to establish the usual requirement of skill 
of the defendant doctor and the court at the conclusion of the plaintiff's 
case directed a verdict in favor of the defendant doctor even though the. 
plaintiff offered to establish that the fracture was of a common type; that 
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the usual period for a union was from four to eight weeks; that the case 
which had been applied by the defendant had been too tight; and that a 
severe state of contraction had developed. Plaintiff also offered to prove 
that the usual prognosis in a fracture of the type suffered by the plain- 
tiff was good with only a slight widening of the wrist and that the func- 
tioning of the hand, wrist and arm was usually unaffected. This 
evidence was rejected. 


This court held that the trial court was in error in directing a 
verdict in favor of the defendant and stated: 

"A careful consideration of all the evidence, construed 
most favorably to plaintiff, with the benefit of every legitimate 
inference, leads us to conclude that it brings the case fairly 
within the scope of our opinion in Goodwin vs. Hertzberg, 91 
U,S. Avo. D.C. 385....." 

In the last three cases cited, this court has held that the evidence 
of the bad result, where normally a good result was to be expected, 
coupled with the other testimony was sufficient to warrant the plaintiff 
in having his case decided by a jury, even though in those cases the 
plaintiff did not offer any expert testimony as to the skill and. treatment 
had and used by the defendant doctor. 


In the recent case of Garfield Memorial Hospital vs. Marshall, 92 
U.S. App.D.C. 234, 204 Fed.2d 721, an infant was injured at birth. 


The question involved was whether or not the injury resulted from negli- 
gence on the part of the attending physician, or hospital, or was due to 
some cause over which the defendant exercised no control. The case 
was sent to the jury, which rendered a verdict in favor of the plaintiff 
against the hospital and this was affirmed on appeal. The contention of 
the defendant was as stated by this court in its opinion as follows: 


_ 


"The appellant's position is that its alleged negligence 
was not shown to have caused the brain injury, which could 
have resulted from the mother's muscular contraction, or from 
some inherent defect. From this it urges that the jury neces- 
sarily speculated in finding a causal connection between the 
negligence and the injury." 





aaa 
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In other words, what the appellant was stating was that even though 
it may have been negligent, nevertheless, it was not shown that its negli- 
gence was the cause of the injury, but that to the contrary the injury 
could have occurred from any number of causes, for most of which it 
was not responsible and therefore that the jury in selecting the defendant 


as being the cause of plaintiff's injury was speculating. In disposing of 


this contention, this court said: 


"In addition to the expert testimony that the child's 
brain might have been injured by some unproved cause for 
which the hospital was not responsible, the jury had before 
it the undisputed fact that the baby's soft skull struck the 
mat covered metal table. The expert opinion that such an 
incident could injure the brain so as to produce spasticity, 
and the conceded fact that subsequently spasticity developed. 
In those circumstances, the inference that the blow on the 
head caused the child's present condition cannot be said to 
be unsupported by probative facts or to be so unreasonable 
as to warrant taking the case from the jury. Lavender vs. 
Kurn, 1946, 327 U.S. 645, 66 Sup. Ct. 740, 90 L. Ed.916... 


"'... Only when there is a complete absence of probative 
facts to support the conclusion reached does a reversible error 
appear. But where, as here, there is an evidentiary basis for 
the jury's verdict, the jury is free to discard or disbelieve 
whatever facts are inconsistent with its conclusion...." 

The plaintiff, in order to establish a case entitling it to go to the 
jury is not required to preclude from the case the fact that the injury 
which he suffered could have been caused by some other factor for 
which the defendant would not be responsible. It is sufficient if the 
plaintiff established sufficient evidence from which a jury can conclude 
that the injury did occur as the result of defendant's negligence. 


In Baltimore and Ohio Railroad Co. vs. Postom, 85 U.S. App.D.C. 
207,177 Fed.2d 53, action was brought for wrongful death caused by an 
accident at a grade crossing involving defendant railroad. The question 
which the Court of Appeals had to decide was whether or not the defen- 
dant's motion for a directed verdict had been properly denied. In this 
case there was some contention made that the facts were such that 
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conflicting inferences could be drawn from them, some of which in- 
ferences would have exonerated the defendant from liability. In dis- 
posing of this contention the court said: 

"True there are expressions in some cases to the effect 
that if the facts give equal support to each of two conflicting 
inferences, or are consistent with either of two hypotheses, 
neither may be deemed established. An analysis of such state- 
ment irresistible leads to the conclusion that they cannot be 
reconciled with the principles which have been adopted by a 
majority decision and which have just been summarized. 

These assertions do not represent the accepted view of the 

law. If they did, the court would have to determine in each 

case whether the evidence is capable of only one conclusion 

and unless the answer to this question can be affirmative, 

the trial would terminate with the directed verdict. The 

court would then really be deciding questions of fact, subject 

to a subsequent veto on the part of the jury if the court sub- 

mitted the issues to it." 

This was the reasoning of the Supreme Court of the United States 
in the case of Lavender vs. Kurn and followed by this court in Garfield 


Memorial Hospital vs. Marshall, cited above. 


In this connection, although there is nothing in this particular 
jurisdiction involving the precise factual situation that we have here, 
the courts in a number of other jurisdictions have decided cases wherein 
physicians were accused of malpractice by leaving foreign bodies in the 
patient. In all of the cases with which appellant is familiar, the courts — 
have held that where a foreign body has been left in a patient that such 
fact in and of itself is prima facie proof of negligence and that the patient 
need not prove negligence under those circumstances by the use of ex- | 
pert witnesses. -For instance, see Laughlin vs. Christensen, 1 Fed. 2d, 
215; Frederickson vs. Maw, 227 Pac. 2d, 772 (Utah); Wharton vs. Werner, 
75 Wash. 470, 135 Pac. 235; Armstrong vs. Wallis, 8 Calif. App. 2d, 429, 
47 Pac. 2d, 740; Walker Hospital vs. Pulley, 74 Ind. App. 659, 127 N. E. 559. 
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In the instant case, the facts are undisputed that the defendant per- 
formed the original operation and that he also performed the second 
operation wherein the abscess was opened. It is further undisputed that 
the abscess developed at the precise spot where the original operation 
had been performed. It is further undisputed that the abscess was that 
of a foreign body reaction and not that of an infection. Although the defen- 
dant doctor testified that in his opinion the abscess was caused by an un- 
absorbed cotton suture, it is also true that he testified that the reaction 
could have likewise been caused by a piece of gauze or bandage if such 
had been left in the incision and that he found no unabsorbed suture in the 
abscess. Under these circumstances, the jury had a perfect right to con- 
clude that the abscess was caused by a foreign body left in the wound 
such as a piece of gauze or sponge as testified to by the plaintiff and his 
father and not by an unabsorbed cotton suture in the absence of any find- 
ing of a cotton suture and in the absence of any evidence that only a por- 
tion of the cotton sutures are alleged to have been unabsorbed rather 
than all of such cotton sutures. In other words, the inferences to be drawn 
from the evidence were the inferences for the jury to determine and not 
for the court. This was a typical jury function and one which a jury has 
performed countless thousands of times. It was nota situation wherein 
the court was called upon to direct a verdict, but to the contrary upon 
its directing a verdict it assumed a right which it did not have and de- 

- prived the plaintiff of its constitutional right to a trial by jury. 


I. 

In appellant's case in chief, the defendant doctor was called as an 
adverse witness. He was attempted to be questioned by appellant as an 
expert to the extent that he give his medical opinion as to the cause of 
the abscess from what was found in the pus, namely, whether the abscess 
was caused by a foreign body or an infection. Both of these questions 
were objected to, and the objection sustained by the court. The appellant 
attempted to proffer to the court what he expected to show by the answers 
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to such questions, but the court refused to accept the proffer. The ob- 
jection which the court sustained was on the basis that the plaintiff 
could not use the defendant as an expert witness to prove his case. It 
is respectfully submitted that the objection was without merit and the 
ruling of the court was error. 


At one time a party to an action was incompetent to testify, 
‘apparently on the theory that the party was too biased to give credible 
testimony. In any event by statute this incompetency was removed. 
Section 14-301 of the 1951 D.C. Code provides: 

"Except as herein elsewhere provided, no person shall 

be incompetent to testify in any civil action or proceeding by 

reason of his being a party thereto or interested in the result 

thereof; but, if otherwise competent to testify, he shall be 
competent to give evidence on his own behalf and competent 

and compellable to give evidence on behalf of any other party 

to such action or proceeding." 

In other words, not only may the party testify in his own behalf, 
but he may be called by the opposing party and compelled to testify even 
though he is unwilling to do so. Not only is the provision of the Code to 
such effect, but there has been embodied in the Federal Rules of Civil 
Procedure, Rule 43(b) which provides that a party may call an adverse 
party and interrogate him by leading questions and contradict and im- 
peach him in all respects as if he had been called by the adverse party. 


Does it really make any difference as a matter of fact or of law 
that the adverse party is an expert rather than just a lay person and 
therefore capable of giving expert opinions upon matters which might 
be in issue? In reason and in logic there seems to be no reason at all 
why the adverse party, who is an expert, may not be compelled to give 
an expert opinion as to an issue. This particular subject is the topic of 
a subtitle in Wigmore on Evidence, vol.8, 3rd Ed. Chapters 2210 through 
2224. Whatever may have been the holdings of the court in the distant 
past, it is perfectly clear from a reading of Wigmore, Chapters 2217 
and 2218, that any supposed privilege of a party to be free from testify- 
ing against his civil interests no longer exists. The supposed logic 
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behind the so-called privilege is shown by the learned author to be en- 
tirely without merit. Certainly such is the case where not only the 
Federal Rules expressly permit the calling of the adverse party as a 
hostile witness, but the District of Columbia Code expressly provides | 
for the compelling of such person to testify. No exception is made in 
the Code nor in the Rules for a party who is also an expert and no ex- 
ception can be read into the rule. 


This court in Bradley vs. Davidson, 47 App. D. C. 266, had before 
it a question as to whether or not persons who were admittedly experts 
could be compelled to give their testimony over their objection. This 
court held that they could be compelled to so testify. It said: 


"It was error for the court not to compel the testimony 
of the witness Rust, and the other members of the so-called 
Real Estate Brokers' Association Appraisement Committee. 
They were regularly subpoenaed, not for the purpose of com- 
pelling them to go out and make an appraisal of this proper- 
ty, but to appear on the witness stand to testify as to facts 
within their knowledge. Apart from statute it may be laid 
down as a general rule that an expert witness may be com- 
pelled to testify as to matters of a professional opinion, or 
matters of which he has gained a special knowledge by reason 
of his professional training or experience, without any compen- 
sation other than the fee of an ordinary witness. The question is 
very fully considered in Dixon vs. People, 168 111.179... and it 
there was held that a physician subpoenaed and interrogated as 
an expert witness cannot refuse to testify upon the ground that 
no compensation greater than allowed the ordinary witnesses 
had been promised or paid him. And in Stevens vs. Worcester, 
196 Mass. 45, 81 N. E.907, it was ruled that a witness qualified 
as an expert as to a certain subject may be required to express 
an opinion regarding that subject, if he has one, but cannot be 
required to perform labor in order to qualify him so to do...." 


Accordingly, it has been established by this court that a defendant 
may be called against his will and required to testify. ‘It has likewise 
been held that an expert may be compelled to give an opinion whether he 
wished to do so or not. The fact that the defendant and the expert are 
one and the same would seem upon all logical reasoning to make no 
difference in the end result. 
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It has likewise been held that the proper medical standard due by 
a‘ physician to a patient in a given situation may be established by the 
plaintiff through the testimony of the defendant doctor. This has been the 
holding ofthecourts in Suber vs. Protestant Deaconess Hospital, 133 
N.E.2d 864 (Ind. App. ); Semeris vs. Hass, 291 Pac. 2d, 915 (Calif); and 
Lawless vs. Calaway, 147 Pac. 2d, 605. 


In the Lawless case, the California Appellate Court said: 

"It is well settled that a plaintiff in a malpractice action 

‘ establish his case by the testimony of the defendant there- 

And vol. 70 of Corpus Juris Secundum, Sec. 62 at p. 1008 states: 

"The expert testimony which establishes plaintiff's prima 
facie case may be that of the defendant...." 

Since it appears obvious that the District Court committed error 
in excluding the evidence offered by the plaintiff through the defendant, 
it can only be concluded that such error is prejudicial for it kept from 
the jury the admission of the defendant that the cause of plaintiff's con- 
dition was defendant's negligence. 


CONCLUSION 


In conclusion, it is respectfully submitted that the lower court 
committed error both in the direction of the verdict in favor of the defen- 
dant and against the plaintiff and in the exclusion of the proffered testi- 
mony offered by the plaintiff to substantiate his claim of malpractice. 


It is therefore respectfully submitted that the judgment of the United 
States District Court for the District of Columbia should be reversed 
with orders to grant to the plaintiff a new trial. 
Respectfully submitted, 


ARTHUR L. WILLCHER 
RICHARD B. LANSDALE 


843 Investment Building 
Washington, D. C. 


Attorneys for Appellants. 
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1 
JOINT APPENDIX 


[Filed October 27, 1955] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA . 


Ronald W. Young 
3319 Connecticut Avenue, NW 
Washington, D. C. 


and 


Nancy Young 
3319 Connecticut Avenue, 
Washington, D. C. 


Plaintiffs 


Civil Action No. 4773-55 


vs. 


Frederick C. Fishback 
1835 Eye Street, NW 
Washington, D. C. 


Defendant 


me ee ee a ee a Ne ee ee Nee Nee Nee ee ee ee” 


COMPLAINT 
(Damages for negligence and breach of contract) 


1. This is an action to recover a judgment in the sum of 
$25, 000. 00 and is within the jurisdiction of this Court. | 

2. The plaintiffs are husband and wife and were such at the times 
hereinafter complained of. On and prior to October 30, 1952 the male 
plaintiff was suffering from a condition which was later diagnosed as 
being an acute appendicitis. At such time the defendant, Frederick C. 
Fishback, was a duly licensed medical doctor in the District of Colum- 
bia and surrounding area specializing in the branch of medicine known 
as surgery. The male plaintiff sought the advice and attention of the 
defendant for the correction of his condition. : 

3. It then and there became the duty of the defendant to exer- 
cise that degree of care, skill, and attention in the care of the male 
plaintiff's condition exercised by specialists practicing surgery. Not- 
withstanding the duty owed by the defendant to the male plaintiff, the 
defendant did negligently or carelessly perform an operation upon the 
male plaintiff known as an appendectomy. Plaintiffs aver that the 
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defendant did fail to exercise proper care and caution in the operation 
and did leave within the male plaintiff a foreign body or substance con- 
sisting of a sponge or portion thereof or particle of gauze or bandage. 
After the operation the said plaintiff suffered trouble with his side at 
the site of the operation and there developed over a period of time a 


125 large swollen area, all of which information was made known to 


the defendant and the defendant carelessly and negligently failed to ade- 
quately treat the area until on or about October, 1953 when the area 
became so swollen and painful that the defendant performed a second 
operation at which time he removed from the plaintiff's side the afore- 
said sponge or part thereof or particle of gauze or bandage and further 
there had developed as a result of such condition an abscessed area 
which he was caused to treat until the same was cured. 

4. The male plaintiff avers that he and the defendant entered 
into a contract express or implied by the terms of which the defendant, 
a specialist in the practice of surgery, agreed to perform an appen- 
dectomy upon him to correct a condition known as acute appendicitis 
and according to the terms of which the defendant agreed that the plain- 
tiff would be treated with proper care and skill by him and would suffer 
no untoward effects as a consequence of defendant's services. The 
plaintiff avers that the defendant did breach said contract in that he did 
not exercise proper care, skill and attention in performing the opera- 
tion or in attending to the plaintiff for post operative treatment as a 
consequence of which the plaintiff was required to undergo a second 
operation. 

5. Asa direct result of the defendant's negligence or breach of 
contract or both the male plaintiff suffered a serious personal injury 
in that he developed an abscessed condition to his side, was required 
to undergo surgical and medical care and attention, toincur large 
expenses for hospitalization, medicines and the like, has received a 
permanent keloid scar, underwent great pain and suffering, was ren- 
dered unable to work and lost the earnings of his employment, some or 
all of which conditions are permanent and will continue in the future. 
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The male plaintiff has been damaged in the sum of $20, 000. 00. 

6. Because of the male plaintiff's injuries and physical condi- 
tion occasioned by the defendant's negligence or breach of contract or 
both the lady plaintiff was deprived of the society, services and consor- 
tium of the male plaintiff, all to her damage in the sum of $5, 000. 00. 

126 Wherefore the male plaintiff demands judgment against the de- 
fendant in the sum of $20, 000. 00 and the lady plaintiff demands judg- 
ment against the defendant in the sum of $5, 000. 00, besides costs. 


/s/ Arthur L. Willcher 
Attorney for aaa * * 


Plaintiffs demand a trial by jury. 
/s/ Arthur L. Willcher 


|Filed November 9, 1955] 
ANSWER TO COMPLAINT 
The defendant, Dr. Frederick C. Fishback, by his attorneys, 
Welch, Daily & Welch, for answer to the complaint says as follows: 
FIRST DEFENSE . 
The complaint fails to state a cause of action upon which relief 
may be granted. 
SECOND DEFENSE | 
Defendant admits the allegations in Paragraph 2, denies the 
allegations in Paragraphs 3, 4, and 6; is without information sufficient 
to form a belief as to the truth of the allegation in Paragraph 5 and 
denies each and every other allegation not herein specifically admitted, 
especially denying any negligence or that any foreign 7 was left in 
the original incision. 
THIRD DEFENSE : 
Defendant states that his treatment and care of the plaintiff was 


in accord with the approved practice of other physicians specializing 


in surgery. 


WELCH, DAILY & WELCH 


By: fs/ John R. Dail 
|Certificate of Service] * * Attorneys for Defendant 
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135 |Filed December 18, 1957] 
MOTION FOR NEW TRIAL 

Plaintiffs move the court for an order awarding to them a new 
trial and for reason therefore allege as follows: 

1. The court erred in directing a verdict for the defendant and 
against the plaintiff Ronald W. Young. 

2. The court erred in refusing the plaintiffs the right to exa- 
mine the defendant as an adverse witness and as an expert. 

3. The court erred in ruling that the plaintiffs had a greater 
burden of proof in a malpractice action than proving negligence by a 
fair preponderance of the evidence. 

4. The court erred in ruling that the standard of care required 
of a defendant in the instant action must be established by the testimony 
of expert witnesses. 

5. And for such other and further reasons as shall be advanced 
to the court at the hearing hereof. 


/s/ Arthur L. Willcher 


/s/ Richard B. Lansdale 
Attorneys for Plaintiffs * * * 


|Certificate of Service] 


133 |Filed December 9, 1957] 
VERDICT AND JUDGMENT 

*x a * %* 
who, after having been duly sworn to well and truly try the issues be- 
tween Ronald W. Young, plaintiff and Frederick C. Fishback, defendant 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 9th day of December, 1957, that they find for the 
defendant against said plaintiff by direction of the Court. 

od cd * * 

Harry M. Hull, Clerk, 

By direction of By Ronald P. Maddox 
Judge Matthew F. McGuire epiry tere 





144 |Filed January 30, 1958] 
ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon consideration of the motion filed herein by plaintiff, for 
a new trial, it is this 30th day of January, 1958, ordered that said 
motion be, and the same is hereby overruled. | 
Harry M. Hull, Clerk 
By /s/ Robert A. Hickey 


By direction of : Deputy Clerk 
Matthew F. McGuire | 
Judge 
145 |Filed March 1, 1958] 


NOTICE OF APPEAL 
Notice is hereby given this 28th day of February, 1958, that 
Ronald W. Young hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered 
on the 9th day of December, 1957 in favor of Frederick C. Fishback 
against said Ronald W. Young. , 


/s/ Arthur L. Willcher 
Attorney for plaintiff 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

|Filed April 7, 1958] 
6 RONALD W. YOUNG 

* * x * 

DIRECT EXAMINATION 

BY MR, WILLCHER: | 

Q. Your name is Ronald W. Young? A. Yes, sir. 

Q. Where do you live, Mr. Young? A. Falls Church, Vir- 
ginia. ! 
Q. Where in Falls Church, Virginia? A. 1517 Brandy Court. 


7 * * * * 


Q. Are you employed? A. Yes. 
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Q. What is your occupation? A. Sales Manager of the Cherner- 
Shirlington Motor Company. 

Q. Mr. : Young, did there come a time when you went to see 
Dr. Fishback as a patient? A. Yes. 

* * x a 

Q. What was the occasion of your going to see him as a patient? 
A. My physician recommended that he examine me to see if it was 
necessary to remove my appendix. 
8 Q. Do you recall when it was that you went to see Dr. Fishback? 
A. In the fall of 52. 

a * * ae 

Q. When did you go to the hospital after seeing Dr. Fishback? 
A. The same day. 

Q. Do you recall when the operation was performed? A. It 
was in the morning. 

ak 7K * * 

Q. How long were you in the hospital as a result of the opera- 
tion? A. About three days, four days. 

Q. How many occasions did you see him during that three or 


four days? A. I guess at least once each day. 

9 Q. After you left the hospital when is the first time that you saw 
Dr. Fishback? A. I don't remember exactly, but I think probably about 
a week later I went back and made an office call. 

Q. Can you tell us what the purpose of that office call was? 
A. Well, to see if the operation was successful, I imagine, and to re- 


move the stitches. I think that was the actual purpose. 

ss * * * 

Q. When was the next time you had any contact with Dr. Fish- 
back, either in person or over the telephone? A. I think I talked to 
him on the telephone--it may have been in person, I am not sure--about 
three or four months later. I told him that on occasion I would have a 
little pain and small swelling at the site of the incision, and he advised 
me that in some cases that is normal and not to worry about it. 
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Q. Do you recall when you saw him or spoke to him after that 
occasion? A. Yes. Probably the middle of the summer, I think I 


saw him at my father's home on a Sunday. 
10 * * cd x 


Q. Can you be any more definite, Mr. Young? A. No, I can't. 
It has been a while back. I can't honestly remember the exact month. 


THE COURT: Well, now, your recollection must have been re- 
freshed when you brought this suit. Your suit is predicated on the 
charge that is made, so do you mean to say now that that is the best you 
can do as far as time is concerned? 

THE WITNESS: Well, let's go back over the visits again. I will 
try to do better. 

MR. WELCH: I object to that. 

THE COURT: You answer the question. 

Read the question. 

(Question read, } 

THE COURT: You were operated in October, 1952. You said 
sometime then, presumably in the first of the year, you either called 
the Doctor on the telephone or talked with him. , 

11 THE WITNESS: I place that in February, to the best of my 
recollection. 

BY MR. WILLCHER: 

Q. And do you recall the next occasion that you saw the Doctor 
in person, or talked to him on the telephone? A. I think that would be 
in June. | 

MR. WELCH: That is what my objection is ae Your Honor, that 
it is too indefinite. 

THE COURT: I understand. 

Can you do any better than that? 

THE WITNESS: No, sir; June is the best I can say. 

THE COURT: You are satisfied it was some time in the month 
of June of 1953? 3 

THE WITNESS: Yes, sir, I think it was. 





THE COURT: Ali right. 

BY MR, WILLCHER: 

Q. What was the occasion that you saw Dr. Fishback at that 
time? A. Well, I just mentioned to him, it was at my father's home, 
and he was there socially, and I told him that the swelling had persisted 
and on occasions if I stood on my feet all day, which was normal prac- 
tice, early in the evening it would get quite large. If I went home, it 

12 would subside in the morning. And he said he couldn't under- 
stand what it was, but not to worry, that he thought everything would 
be all right. 

Q. And do you recall when was the next occasion that you saw 
Dr. Fishback? A. I would say that was October. 

Q. And what was the occasion for seeing him at that time? 

A. It was a similar instance. It was on a Sunday, and by this time the 
swelling, when I would stay on my feet for three or four hours, would 
get very large, and again he said he couldn't understand what it was, 
but perhaps he had better have a look at it. 

Q. Did he look at it at that time? A. Yes, he did. 

Q. What did he tell you, if anything? A. He said to keep him 
informed as to what the action was, if it got larger, if it got red, and 
if I ran a temperature. 

me * a ok 

13 Q. Did there come a time when the Doctor did anything about 
this condition? A. Well, yes, he told me to put warm compresses on 
it and then advised me to report to the hospital, that he would open it. 

Q. Do you recall when you went to the hospital on the second 
occasion, what month it was, or what year? A. The end of October. 

Q. Of what year? A. '53. 

Q. Were you operated on upon that second occasion? A. Yes. 

cd ae * *x 

Q. Did you have occasion to speak to Dr. Fishback after you 
regained consciousness? A. Yes. 

Q. When did you speak to Dr. Fishback? A. Right after the 


14 operation. 

Q. Can you tell us what that conversation was? A. Well, he 
just told me that it was all right, that it had been an abcess and he had 
straightened it out. 

Q. Did you have any conversation with him as i the cause of 
the abcess? A. Not right after the operation. 7 

Q. Did there ever come a time when you hada conversation 
with him as to the cause of the abcess? A. Yes. : 

Q. When was that? A. In his office after I had left the hospital. 

Q. How long after you had left the hospital? A. Well, it was 
the day after I left the hospital. I had to make daily visits down there, 
or every two days, I think it was. 

Q. Do you mind relating to us, as best you can recall, what 
that conversation was? A. Well, he said it was unfortunate that the 
thing had happened, and that on occasions a small piece of gauze can 
be left in an incision; and that's about all we said about it, because it 
wasn't--it was a rather embarrassing thing, I would oo At least 
I thought it would be, to him. ! 

MR, WELCH: Well, I don't think these comments should be 

15 allowed. | 

THE COURT: You can't conclude that that is the reason why the 
Doctor didn't say anything more about it, because you are drawing your 
own conclusions as to why he didn't say it. 

That will go out. 

* * x 

CROSS EXAMINATION 

BY MR. WELCH: 

Q. When you say after the original appendicitis operation you 
called the Doctor some time, you think it was in seal A. Yes, 
sir. 

Q. Now, was that the last part of February or bits in Febru- 
ary? A. I couldn't say. : 


Q. Could you give us some definite information as to how long 
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it was after your operation, which was October 30th of 1952? Was it 
four months after the operation? A. Yes. 

Q. And at that time what did you tell the Doctor? A. I told 
him that I had an occasional small swelling at the site of the incision. 
22 Q. Now, did you go to see anybody about it medically? A. No. 

a 


Q. That's all Iasked you. You didn't see anybody? A. No. 

Q. From then until June, did you see any doctor about it? 
A. No. 

Q. But you say you did talk to Dr. Fishback by phone on one 
or two occasions? A. No, I don't believe I said that. 

Q. Or you met him at your home? A. Met him at home; that's 
right. 

Q. On those occasions he didn't examine you, did he? A. No. 

Q. And it was merely a social conversation and you related 
that you were having a little swelling and pain? A. Yes, sir. 

Q. Did you ask him for an appointment to see him? A. No. 

Q. And you say after the conversation at your father’s home 
in June, that the next time you got in touch with him was in October? 

A. Yes, sir. 

23 Q. So you went through the whole summer, and September and 
October of the fall, before you got in touch with him again; is that right? 
A. Correct. 

Q. Now, at that time, then, he saw you, did he not? A. Yes. 

Q. Now, did he first come to your home to see you? A. I be- 
lieve he did first come to my home. 

Q. Could you describe the site of your operation after you had 
first been discharged and up to June? Was it smooth except for where 
there was a little scar where you had the incision? A. No, there was 
a swelling at the incision. 

Q. Now, did that swelling come and go? A. Yes, it did. » 

Q. So that it wasn't a lump that was there permanently? A. No. . 


Q. Did you ever feel it yourself? A. Yes. 
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Q. What did it feel like when the swelling wasn't there? 
A. It felt normal, or what I would think to be normal. 

24 Q. Now, in October, when you went to him, did I understand 
you to say that he examined it and followed it for a short time to see 
whether you had elevation in temperature or whether it got red, and 80 
forth? A. Yes, sir. 3 

Q. And during that time you saw him on how many occasions ? 
A. I think two. | 

Q. Now, after you came out of the anesthesia when the abcess 
was drained in October of '53, you said your first recollection of a 
conversation with him in the hospital was that epee was all right, 
that it was an abcess, and he had drained it. 

Now, was there anybody with you at that time besides Dr. Fish- 
back? A. No, I think we were alone at that time. | 

Q. Was that in your hospital room? A. Yes, sir. 

Q. And you stayed in the hospital, I think you said--how long, 
three days? A. Yes, sir. : 

Q. And then on the fourth or fifth day after the operation you 
went to his office? A. Yes, sir. ? 

25 Q. Now, do you have a definite recollection as to what the 
conversation was in his office in the last part of October of '53 or are 
you just assuming that is what was said? A. Ihavea recollection of 
what was said. : 

Q. You have no trouble recalling that, do you? A. No. 

Q. Now tell me just exactly what he said, and how it came 
about that he said it. What was the beginning of the conversation? 

A. Well, I think he was-- 

Q. I don't want what you think, sir. A. AsI remember, he 
was examining the abcess or where the abcess was--was draining-- 
and I made a joke about it being fortunate it wasn't a pair of piers-- 
strictly a joke--that was left in there. 

And Dr. Fishback said that yes, on occasions things like this 
happen. 
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Q. Did he say "things like this" or "things like that?" 
A. My memory doesn't tell me that. | 

Q. Your memory doesn't tell you which he said. 

26 I thought you said you could recall very distinctly what was said? 

MR. WILLCHER: He is arguing with the witness now, Your 
Honor. 

MR. WELCH: Iam cross-examining. 

MR. WILLCHER: That still doesn't permit an argument. 

THE COURT: He may answer. 

BY MR. WELCH: 

Q. I thought you said you distinctly remembered what was 
said. Your memory doesn't help you, does it? 

Are you able to answer? A. Yes, sir. 

Q. Your memory doesn't help you, does it? A. Yes, my 
memory does help me. 

Q. Well, now, which is correct, what you told me a moment 
ago, that your memory doesn't help you, or what you say now, that it 
does? A. You mean on whether or not he said things like this or 
things like that? 

Q. On what he said. A. I remember clearly what he said. 

Q. You do? Then why did you answer as you did a moment 
ago when I asked you whether he said "that" sometimes happened or 

27 "this" did happen? A. Well, the one word, my memory is na 
clear on that one word. 

Q. That one word is quite important, isn't it? A. May be. 

Q. Tell me what your recollection is now, then, again, of what 
he did say? A. He said it was unfortunate and things like this happen 
occasionally. 

Q. Did you ask him then, "What do you mean, happened in my 
case, Doctor?" A. I don't think that is the way the conversation went. 

Q. You didn’t ask him that, did you? A. No. 

Q. Did you discuss with him what a sponge was, or is? 

A. Not exactly. 
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Q. Did he use the word "sponge" or did he use some other 
word? A. He used the word "sponge." : 
Q. When you were examined on direct examination you used the 
word "gauze." Now, which was it? A. Well, I think that-- 
28 Q. I don't want what you think. Which was it? A. It was both. 
Q. Oh, he used both? A. Yes. ) 
Q. What did you mean just a moment ago when you said you 
didn't know whether he used the word "sponge?" : 
MR. WILLCHER: I don't think he ever said that, Your Honor. 
MR, WELCH: Or you didn't recall. 
BY MR. WELCH: 
Q. What did he say about using the word "sponge?" Tell us 
that? A. He described to me what a sponge was, that it was a piece 
of gauze folded, and that occasionally there will be a small portion or 
a few threads that will be left in an incision. 
Q. Then you did ask him what happened in your, case, and what . 
was there; is that right? A. Yes. 
Q. Well, why didn't you say so a few minutes ago? A. Well, 
I was trying to answer your questions rather than-- | 
Q. Iasked you if you asked him what caused it, and you said 
you didn’t think the conversation went that way. A. That's right. 
29 Q. Well, now, did it? A. No, I did not ask him what caused it. 
Q. You did not ask him what caused it? A. No. 
Q. Then how did he come to describe the sponge to you? 
A. He volunteered the information. | 
Q. Well, what brought it about? A. The fact, as I started to 
say, I said it was lucky it was not a pair of pliers. He said yes, it 
was unfortunate, things like this happen occasionally. You see a sponge 
is a piece of gauze folded, and a piece or a few threads can become 
loose from the sponge and left in an incision. 
Q. But did you ask him whether that did happen in your case? 
A. No. | 
Q. And he didn't say it happened in your case, did he? A. I don't 
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think he made a statement exactly like that, no. 


* * % * 


33 WILLIAM C, YOUNG 
* ae bd * 
DIRECT EXAMINATION 

BY MR. WILLCHER: | 

Q. Would you give the Court and jury your full name, please? 
A. William C. Young. 

* * * * 

Q. You are the father of Ronald W. Young, this gentleman 

34 seated to my left? A. Yes, sir. 

* * x * 

Q. Mr. Young, are you acquainted with Dr. Frederick Fish- 
back? A. Yes, sir. 

* 3 * ca 

Q. Mr. Young, do you recall when your son was operated upon 
for the removal of his appendix? A. Yes, I do. 

Q. Do you recall he was operated upon on the second occasion 
approximately a year or so later? A. Yes, sir. 

35 Q. On the occasion of his second operation, did you have occa- 
sion to speak to Dr. Fishback about it? A. Yes, I did. 

Q. Can you tell us where that conversation took place, and 
when? A. That was an adjoining space to one of the wings of the Su- 
burban Hospital, and it was in--I have forgotten what they call this 
space that the friends and relatives are provided with at the end of the 
wards. 

Q. Do you recall how long it was after the operation that you 
spoke to Dr. Fishback? A. It was, I would say, almost immediately 
after the operation; because, as I remember the situation, the hospital 


cart had just been wheeled into the room while I was standing there, and 


then Dr. Fishback came along. He had just finished dressing. 
Q. Tell us in your own words just what that conversation was. 
A. Well, Dr. Fishback was very reassuring. He was-- 
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* a aK td 
36 THE WITNESS: Well, Dr. Fishback explained that everything 

was all right, that I had nothing to worry about, and that it was merely 
a piece of gauze that had caused the difficulty. ; 

Shall I go on to relate the rest of it? 

BY MR, WILLCHER: 

Q. Relate the rest of the entire conversation as you recall it. 
A. Then, incidentally, I remember we were standing at the time, or 
rather, walking along, and we walked over toward the operating room : 
and there was a young lady in a nurse's uniform. She was not an operat- 
ing room nurse. A dark-haired young lady, rather attractive. And 
Dr. Fishback was asked the question, "What was it, Doctor?" And 
Dr. Fishback said, "It was a piece of gauze," and he she his head 
like this (indicating). | 

Q. How long did your conversation with Dr. Fishback on that 
occasion last? A. Oh, I would say, to my nearest recollection, say 


five minutes, no longer, because I was very anxious to get to the tele- 
phone and call Mrs. Young to report on the operation. _ 


* ae * * 


41 THE COURT: The question is what did Dr. Fishback say to you 


after you had talked with him. 

THE WITNESS: Dr. Fishback denied that he had said that the 
difficulty was caused by a piece of gauze. 

ba * * 

42 CROSS EXAMINATION 

BY MR. WELCH: 

Q. Now, at the time of the conversation you say took place at | 
the hospital the day of the drainage of the abcess, you say that Dr. Fish- 
back came out and reassured you, and told you everything was all right, 
and then said, "Merely a piece of gauze had caused the difficulty, " Is 
that what he said? A. AsTI recall, it was, "justa piece of gauze." I 
am quoting Dr. Fishback verbatim there. 

Q. Now, he said, "just a piece of gauze that caused the 
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difficulty?"' Is that what he said? A. Yes. 

cd % ak aK 

43 Q. Did he say it was a thread, a piece of gauze thread, or did 
he describe the gauze? A. That is what he said, it was just a piece 
of gauze. 

Q. And you didn't inquire in any way as to what he meant by 
just a piece of gauze? A. No. 

Q. You didn't discuss with him where he found it or if he did 
find it, what its condition was? A. No, sir. 

Q. At any time after that until the time of the telephone conver- 
sation you referred to, did you even discuss with him the cause, ora 
cause of the abcess that your son had? A. No, sir. 

Q. Between the day in the hospital that you have referred to and 
the day of the telephone conversation which you say was a year to a year 

44 and a half later, have you ever talked with Dr. Fishback about 
this case--I mean, about your son? A. No, sir. 

Q. Never have? A. No, sir. 

* * xe * 

45 Q. All right, sir. 

Did you discuss with Dr. Fishback on that telephone conversa- 
tion that you had a recollection that he had said that a piece of gauze 
caused the abcess? A. Yes, sir. I told him that. 

Q. How much discussion did you have? A. Oh, I was probably 
on the telephone with Dr. Fishback about a minute. 

Q. What was the first thing he said to you? A. "How do you 
do, Mr. Young.” 

Q. Goahead. What else did he say? A. In order for me to 
give any sense to this discussion at all, the previous conversation 
should be related. 

46 Q. I don't want any previous conversation. I want merely what 
Dr. Fishback said to you and you said to him about the cause of the 
abcess that we are talking about. A. Well, Dr. Fishback--I believe 
the first remarks, as nearly as I can recall, were made by me. I said: 
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"Dr. Fishback, I understand from a previous conversation that 
you deny what you told me outside the hospital operating room?" And 
he said something like this:-- | : 
Q. Well, what did he say? A. "Yes, Ido. I never said any- 
thing like that to you and I never talk to a patient's family or explain 
to the family what goes on." ! 
Q. Did you say anything else? A. Well, I reiterated what he 
had said. I told him three or four times. I said, "I remember this : 
very well," and I repeated the incident with a nurse outside the operat- * 
ing room. 

Q. Did you ever attempt to identify that nurse? A. No, sir, I 
didn’t. 

Q. Did you ask him who she was? A. No, sir. 

Q. Did you make any inquiries of anybody at the eee or any- 
where else? A. No, sir. 

47 Q. Did you go out to the hospital to see if you could locate her? 
A. No, sir. 

Q. At the time of this telephone conversation a you have just 
related, did you say anything to Dr. Fishback then about this nurse? 
A. Yes, sir. : 

Q. What did you say? A. I explained--I told him about the nurse, 
tried to refresh his memory about the chain of events, how this thing 
came along, and how the nurse--how we had walked over to the entrance 
to the operating suite and at that point the nurse came up. I tried to re- 
fresh his memory with a whole set of details, , 

* * + * 

31 Q. Now, subsequent to the time that you had this conversation 
in which the Doctor denied that he had stated to you that a piece of 
gauze was the cause of the abcess, you have never talked with him 
since, about that? A. I don't quite understand the question. Would you 
mind repeating it? : . 
Q. No, I wouldn't: | 
I would like to ask you a question first, though: 
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How far did you go in school? A. I went through high school 
and I have had some special training. 

Q. Was there anything mystifying about my question, sir? 

52 A. Yes, I didn't quite understand it. It was a little cloudy. 

Q. What did you not understand? A. Well, I didn't understand 
what you said about subsequent to something else. 

Q. Well, supposing I repeat it, then? A. Yes. 

Q. Subsequent to the telephone conversation in which the Doctor 
told you he did not say that a piece of gauze had been the cause of the 
abcess, did you ever talk to him about this matter? 

Do you understand that? A. I don't think I do. 


* x ae Me 


KATHLEEN ANTOINE 
% * 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Would you give the Court and jury your full name, please? 
A. Kathleen Antoine. 
Where are you employed? A. Suburban Hospital in Bethes- 
da. 
In what capacity? A. Medical Records Librarian. 
In response to a subpoena--is it Miss or Mrs.? A. Mrs. 
Q. Mrs. Antoine, did you produce the records of the two hos- 
pitalizations of Ronald W. Young, and the operations on each occasion? 
A. I did. 
Q. Do you have them with you? A. Yes, I do. 
Q. These records you have handed to me, are these the records 


you have just mentioned? A. They are. 
MR. WILLCHER: I offer them as Plaintiffs’ No. 1. 


THE CLERK: Plaintiffs' Exhibit No. 1 for identification. 


(Suburban Hospital records were 
marked Plaintiffs’ Exhibit No. 1 for 
identification. ) 


MR, WELCH: Are both in one volume? 
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MR, WILLCHER: Yes, they are all stapled together. 

MR. WELCH: I have no objection except abies! to the usual : 
pertinency and relevancy of them. 

* ad 

55 BY MR, WILLCHER: 

Q. Mrs. Antoine, getting to the record of the first operation, 
I wish you would look through here, you probably can find it quicker 
than I can point it out. 1 

Is there anything in there to indicate whether or not a sponge 
count was taken? A. This is the last operation. 

Q. The first operation Iam speaking of. A. No. 

* * * x: 

A. No, there is not, but may I add something that I know? 
56 THE COURT: You may. 

THE WITNESS: At Suburban Hospital we do not indicate the 
sponge count on the surgery. It is indicated on what we calla laa 
slip. : i 

BY MR. WILLCHER: 3 

Q. Do you have a surgery slip there? A. No, Ido not. That 
has long since been dispensed with because this record is so old. 

Q. You kept all the rest of the record? A. Yes, that is kept 


purely for the use of the surgeon in dictating his surgery. 
* * * * 


57 Q. Is the operative slip for the second operation showing the 


sponge count? A. No, it does not. 3 
* * * * 

59 Q. Is there a pathologist's report of the pus and serum ex- { 
tracted during that operation contained in that record? A. Yes, it is. 
No growth. : 

* * * * ¥ 

62 Q. Who is the head of the Pathology Laboratory at the Suburban 

Hospital? A. Col. J. B. Ash. | 
Q. Was he the head of that laboratory in 19532 A. Yes, he was. 
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Q. Does he have under his supervision laboratory technicians 
who perform the technical tests themselves? A. Yes, he does. 

Q. And the report which you have here concerning Ronald 
Young, November 25th, is that a report that comes from the pathologi- 
cal laboratory of Col. Ash? A. Yes, it is. 

Q. And those reports have to be approved by Dr. Ash before 
they come out, can you tellus? A. That I don't know. 

Q. But he is the head of the laboratory and responsible for that 
laboratory? A. Yes, he is. 

MR. WILLCHER: I offer it, may it please the court. 

* a * oe 

63 MR, WILLCHER: May I read that report to the jury, Your 

Honor? 

THE COURT: Yes, sir. 

MR. WILLCHER: It says (reading): 

“Ronald Young, Room 25, Physician: Fishback. Specimen, 


Report says: 
"No growth." 
Then it has initials that look like "H.R.F.," date 25 October 1953." 


cs * * * 


64 FREDERICK C, FISHBACK 
* * 
65 DIRECT EXAMINATION 
BY MR, WILLCHER: 
Q. Your name is Frederick C. Fishback? A. Yes. 


Q. And you are a practicing physician in the District of Colum- 
bia, also in Maryland? A. Maryland and Virginia; I have licenses. 


* * xe x 


66 Q. And your specialty is general surgery, is it, Doctor? 
A. General surgery. 
Q. Doctor, did there come a time when you examined as a 
patient Ronald W. Young? A. Yes. 
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* * * + | 

69 Q. Doctor, do you have any record there showing when you first 
saw Mr. Young after your operation of October 30, 1952? A. Yes. I 
make it a practice after the patient goes back to his room, gives me a 
chance to change my clothes, to go back and see if he is comfortable in 
bed. He was still undoubtedly unconscious, but I saw him. 

Q. I say, do you have a record there? A. No, I don't keepa 
record of that. : : 

Q. Do you have a record of the next occasion when you saw 
Mr. Young? A. Yes, I saw him the following morning. 

Q. Do you have a record of that? A. Yes, sir, I have a record 

of that. 3 

Q. Where did you see him? A. In his room, in the hospital. 

Q. When is the next time you saw Mr. Young? A. I saw him 
on November Ist, 2d, 3d and 4th, at which day I let him go home. * 

Q. After November the 4th did you have occasion to see him 

70 again during the month of November? A. Yes I saw him again 
in my office on November the 7th and the 12th. : 

Q. Do you have a recollection of that, Doctor? A. Ihavea ‘ 
recollection of that, yes. . 

Q. When is the next time that you saw Mr. Young? A. The | 
next time I saw Mr. Young professionally was September the 10th of 
1953. , 

xe cs * x ) 

72 Q. On that occasion when you saw him in your office, what did 
he complain of, Doctor? A. He stated that since the 6th of September 
he had noted a swelling in the region of his old scar, and that it dis- 
appeared for a few days and recurred, and it got larger if he worked 
late. He came to my office and I noted it first, as I say, on September the 
10th, and it was firm--I hesitate to try to describe how large it was. It 
was elevated perhaps three-quarters of an inch. It was not discolorefi, 
and there was nothing else to do at that time, because of several diag- 
nostic possibilities, so I saw him again on October--that was September 
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the 10th--I saw him again on October the 19th at my office, at which 
time it was larger. I saw him again at his house on the 21st of Octo- 
ber, and it was beginning to soften up and I went in and saw him at his 
home there in McLean Gardens on the 22d, and sent him back in the 
Suburban Hospital where I opened this abcess the same day. 


* * * cd 
17 Q. Doctor, where was this abcess or swelling for which you 
operated upon Mr. Young in September or October of 1953? A. It was 
78 at the site of his appendicial scar. 


Q. It was exactly at the site of the old operation, wasn't it? 
A. At the scar, yes. 

Q. Doctor, do you recall that when you operated upon Mr. Young 
on the first occasion, in October of 1952, that you prescribed for him 
penicillin during his stay at the hospital? A. I would with anybody who 
had an acute gangrenous appendix. 

+d * * * 

THE WITNESS: The Resident gave him penicillin, and I will 
see how many days he had it: 

He had it the day after operation and the following day, and the 
day before he left to go home. He had three shots. 

* * a * 

79 Q. That order that you gave to the nurse on the 4th of Novem- 
ber indicates to you, does it not, that Mr. Young no longer required 
penicillin on that date. Is that right? A. I didn't want him to have it. 

Q. You didn't want him to have it for what reason? A. He was 

80 given the penicillin--it is perfectly true that Mr. Young might 
have had his appendectomy in the pre-penicillin days and gotten over it 
just as well, but since it gives you another string to the bow, it is jus- 
tifiable in a case of an acute gangrenous appendix, to give penicillin. 

Q. * * * Why didn't you want him to have penicillin after 
November 4th? A. He didn't need it. It was wasted. 

Q. Exactly. In other words, you didn't think he required it any 
more, did you? A. No, I didn't. 


“ 
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Q. And the purpose of penicillin was to combat infection, wasn't 
it, Doctor? A. Correct. : 
Q. Doctor, there has been a statement made by your attorney-- 

* * * ~-that this operation that you performed upon the abcess was not 

within the abdominal wall. Is that correct or incorrect? A. It was in 

the abdominal wall but it was outside the peritoneal cavity, outside the 
musculature. | 

Q. In other words, it was between the muscle-- A. --and the 

81 skin. | 

Q. Andthe skin? A. Right. 

Q. But it was in the soft tissue, wasn't it? A. ‘Yes, it is 
underneath the skin above the muscle. ) 

Q. And it was in the very same place where you had operated 
previously, wasn't it? A. Ihave said that; yes, sir. | 

Q. Doctor, you sent the fluid which you extracted from this ab- 
cessed cavity to the pathologist to be examined, did you not? A. Yes. 

Q. And the pathologist's report came back to you that the fluid 
was sterile? A. That's right. 2 

Q. Or negative; is that correct? A. Yes. 

Q. Sterile or negative means, does it not, Doctor, that there 
was no infectious organisms present? A. That they grew no germs or 
bacteria out of it in culture. 3 

Q. You would normally expect, would you not, Doctor, that if 
an abcess is caused by an infectious organism, that the pus which wauld 
be present would not be sterile; isn’t that correct? : 

82 MR. WELCH: I object to that, if the Court please I don't think 
that he can use the defendant as an expert witness to improve his case. 
I object to his doing so. | 

THE COURT: I think the objection is well taken. 

MR. WILLCHER: If Your Honor please, as as as he is the 
Doctor-- | 

THE COURT: I will rule against you. 
MR. WILLCHER: May Ibe heard on that? 
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THE COURT: No, there is no necessity. I understand what the 
problem is. 

MR. WILLCHER: I would like to make a proffer to the Court. 

THE COURT: You have made the proffer and I have ruled 
against it. I don't want any more argument about it. 

MR. WILLCHER: I haven't made the proffer yet. 

THE COURT: I understand what the proffer is, Mr. Willcher, 
and I have excluded the question. 

Now it is on the record. 

BY MR. WILLCHER: 

Q. Is it not true also, Doctor, that where you find a sterile 
abcess, that the medical probability is that the abcess is caused by a 
foreign body and not by infection? 

MR. WELCH: Objection. 

83 THE COURT: The same ruling. 

MR. WILLCHER: I would like to make a proffer upon that, if it 
please the Court. 

THE COURT: It goes to the same question, and the same ruling. 
There is no necessity for elaborating on it. 

% a sd * 

MR. WELCH: Does Your Honor want to wait, or do you want me 
to proceed? 

THE COURT: Well, you had better come to the bench and I will 
excuse the jury for five minutes with the usual admonition. I can be 
heard now, Iam quite certain I can. 

Five minutes. 

84 (Thereupon the jury retired from the courtroom. ) 

(Thereupon counsel for both parties approached the bench and 
conferred with the Court as follows:) 

MR. WELCH: I assume from what he has said that all he has to 
put on is the loss of wages, and therefore I make a motion for a directed 
verdict, because he has shown nothing that is in any way improper in this 
case. He has not produced any testimony by anyone who could say 
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anything was improper. | 

THE COURT: Well, what he has shown is, at least, is that this 
abcess would not have developed if there wasn't apelin of a foreign 
character in the original incision. 

MR. WELCH: How has he shown it? 3 

THE COURT: Well, he hasn't shown it in the strict sense, in 
other words, he hasn't connected it up medically. : 

MR. WELCH: Not at all. 

THE COURT: If you put it that way. 

But I think that apart from the medical wtidensd there is a strong 
presumption within the ken of the jury which would lead them to conclude 
that this abcess would not have developed if proper attention had been 
directed towards the operation. That is his contention. Iam not saying 

85 that it is so, but it certainly makes ita question of fact for the 
jury. | 

* * * *: 

THE COURT: Here is a man who has a gangrenous appendix 
and he is operated upon. In the ordinary course of treatment today he 
should have had an uneventful convalescence. 

MR, WELCH: He did. , 

THE COURT: Wait a minute. He didn't, because a year anda 
half later, directly over the site involved, he developed what turns out 
to be an abcess. . 

Now, you say if that is all, then certainly the case should not 
go to the jury. That is correct. But that isn't all. What is in the pic- 
ture, Mr. Welch, is this: That the Doctor is alleged, if the jury be- 

86 lieves what has been testified to here, to have said to his father 
and to him that a portion of gauze or a sponge was left in the wound. 
And so therefore the only natural conclusion that can be drawn in the 
circumstances, which doesn't need professional testimony to substan- 
tiate it is, that that abcess, with pus in it, was caused by the foreign 
body beneath the skin and over the original site, and that is all I can 
say. : 
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* * * od 

96 FREDERICK C, FISHBACK 
the defendant, having been previously sworn, resumed as a witness in 
his own behalf, and was further examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. WELCH: 

Q. You are Dr. F. C. Fishback? A. Correct. 

a * * * 

A. The first time I heard from him actually was in my office 
on September the 10th, 1953, almost a year after the appendectomy. 

Q. What was his complaint? A. That he had a small hard 
swelling at the site of the appendicial incision, which varied in size 
from time to time. 

* a ur * 

97 Q. How many times did you see him before he went back to the 
hospital? A. I saw him in the office on the 19th of October, again at 
his home on the 21st of October, and on the morning of the 22d at his 
home when I sent him back to the hospital. 

Q. Now, when you operated on him the second time, Doctor, 
did you go in the abdomen? A. Not atall. I went through the skin. 

Q. Was there something blocking the abdomen from where you 
were? A. Yes, good abdominal muscles. 

Q. What did you find in the second operation when you went in 
there? A. Nothing but some pus which has been described. 

Q. Now, did you find any foreign substance of any kind? 

A. None whatsoever. 

Q. Did you find any sponge? A. No sponge. 

Q. Did you find any operation matter, sometimes called the 
sponge, but which some people might call something else? Did you 
find any foreign matter of any kind? A. No, sir. 

98 Q. What size are these sponges that have been discussed here? 
A. In opening an abdomen we use-- 

Q. Just what size are they? A. They are four inches by four 
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inches square. 


Q. What are they made out of? A. They are made out of gauze 


with a lining of cellu-cotton, something which is used for absorbent ma- 
terial. : 

aK ok * * 

Q. And after the original operation, and after he had healed up, 
you saw him? A. Yes, I saw him a number of times. 7 

Q. Was there any indication of anything under the surface of the 
skin? A. No, sir. 

Q. Did you examine the site of the sensation? * ‘A. Yes, sir. 

Q. And there was no indication of any foreign matter there? 

A. Nota bit. : 

Q. Now, Doctor, if there had been a sponge such as you have 
described under that skin, would it have been discernible? A. I-- 

99 Q. Well, first, tell me yesorno. A. It would certainly have 
been discernible. It was as though you sewed something about that 
thick (indicating) under the skin, and Mr. Young has very low fat on his 
abdomen. It would be perfectly obvious. | 

cd ae * * 

100 Q. Did you tell him at that time that the cause of this abcess 
was a sponge? A. I have never told anyone that the cause of this ab- 
cess was a sponge at any time. 

Q. Did you ever tell the son that there was a —_ in his 
wound? A. Inever told anybody there was a sponge in there. 

Q. Do you know what causes abcess? A. I have my suspicion 
that it was a suture that failed to absorb and reacted as a foreign body. 

Q. But you don't know that? A. No. : 

Q. You had no way that you can tell that? A. No way that any- 
body would indulge in, going in there again. The point I want to make 
is this: That when I opened this abcess, which was just as though you 
had a boil anywhere, I came down on the musculatory of his abdomen. 
Here is this abcess the size of a small egg under the skin. There was 
no sponge there, and you ask me to speculate, it probably is the result 
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of a stitch which failed to absorb. 

Q. Did you meet a nurse in the hallway while or immediately 
after you had been talking to Mr. Young, Senior, and have her ask you 
what was the trouble? A. No. 

101 Q. Did you tell anyone in that hallway at that time, nurse or 
anyone else, that this young man had a sponge in his wound? A. I 
never told anybody. I have speculated about it, but that is one thing I 
didn't speculate about. I knew there wasn't. 

Q. And there was no evidence whatever of a sponge or anything 
else having been left there? A. No. 

Q. Doctor, if a sponge had been left in the wound, anda year 
later he had the abcess such as you found, when you opened the abcess 
would there have been remnants of the sponge there? A. The sponge 
would have been there practically in toto at the end of the year, if it 
had been there. 

Q. It would not have disappeared or disintegrated? A. Oh, no, 
it doesn't absorb. 

MR. WELCH: Your witness. 

CROSS EXAMINATION 

BY MR, WILLCHER: 

Q. What is a sponge anyhow? How is it made up? A. The 
sponges used in hospitals today are manufactured, they are not made by 
hand as they used to be made. They are made of gauze and they are 

102 filled with cellu-cotton, * * * * 

Actually in going into the abdomen, * * * * You use what is 
known as an abdominal type, which is something like a wash cloth, 

* * * that has a couple of pieces of binding tape on, with a loop, and 
has a big metal ring, and those are counted too. But at the end of an 
operation not only the big ones, which are counted when the abdomen is 
closed, but the sponges are counted before you start to sew somebody 
up, because you don't want to get them all closed and have the girl say, 


“Well, you are one short," and have to open the incision again. 
* * x ae 
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103 Q. I don't know whether or not I got your answer correctly, but 
I think I did: : 

Mr. Welch asked you if you had formed an opinion as to what had 
caused this abcess to form, and I think you said you believed it was a 
suture that failed toabsorb? A. Yes. | 

Q. And acted as a foreign body? A. Yes. 

Q. Is that correct? A. That's right. 

Q. Now, I presume that the sutures that were used were sterile, 
were they not? A. They were. 3 

Q. So that the abcess was not caused by an infection, in your 
opinion? A. In my opinion it wasn’t. It was simply a foreign body 
reaction. | 

Q. Anda sterile foreign body would cause this abcess to form, 
would it not? A. It could, yes. ; 

104 Q. Now, a gauze is just as sterile as the a suture, isn‘t it? 
A. Yes. : 

Q. Dr. Fishback, do you recall having your deposition taken in 
my office on November 18th, 1955? A. Yes. 

* * * * 

Q. Do you recall being asked these TRSEONE and giving these 
answers, on page 5: 7 

* * * * 

"Question: A sponge in actuality is a sort of a gauze bandage, 
isn't it? Answer: It is a gauze bandage of many layers, four inches by 
four inches square, and it contains usually some opaque thread so that 
if one is left it is easy to identify by X-ray." : 

105 Is that the answer you gave on that occasion, Doctor? A. Yes. 

MR, WELCH: If the Court please, I don't think we are inter- 
ested in what the Doctor said then, unless he is trying to assume that 
he said something different in here. ) 

THE COURT: The only purpose of interrogating the witness on 
the stand with reference to something in the nature of testimony he gave, 
outside of the court, is to show that the testimony on the stand is different 
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from the testimony given on a previous occasion. There is no differ- 
ence here. He just said precisely the same thing. 

MR, WILLCHER: No, Your Honor, he said here that the sponge 
was made up of a gauze bandage which was filled with some sort of a 
material. 

In his previous testimony he said that the bandage was made up 
of layers of gauze. 

THE COURT: He said there was an opaque material inside the 
sponge for the purpose of enabling an X-ray picture to be taken without 
going into the site or the business of taking out the sponge. 

MR, WILLCHER: All he said was an opaque thread, Your 

106 Honor, not an opaque material--an opaque thread. 

THE COURT: Well, I won't argue with you, but there is no dif- 
ference between what he said then and what he said now. 

MR. WILLCHER: I object to Your Honor characterizing it as 
being no different. That is a matter for the jury to determine. 

THE COURT: Let me Say this to you: 

First of all, you should never ask the question unless there is a 
difference, and there is no difference, and I say it. 

MR. WILLCHER: I feel that there is, Your Honor. 

THE COURT: All right. 


This business of going over depositions for matters involving 


trivia is not proper. 

BY MR. WILLCHER: 

Q. Now, Dr. Fishback, I think you also said that you arrived 
at a conclusion or an opinion as to what had caused the abcess in this 
particular case; is that correct? A. I said it was speculation on my 
part. I thought about it a great deal, but I know it wasn't a sponge. It 
probably was a stitch acting as a foreign body. I think I have said that 
before. 

THE COURT: These stitches or sutures that you characterize 

107 as such, what are they made of, catgut, are they? 
THE WTNESS: No, in this case it is fine long fiber Egyptian 
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cotton. 


THE COURT: They are usually absorbed, are they, in most 


cases? ! 

THE WITNESS: Over years. Unlike catgut, which absorbs 
probably in 20 or 30 days. But it gives you strength which permits 
patients to get out of bed with peace of mind the next day. 

mE * * * : 

BY MR. WILLCHER: | 

Q. Now, after you opened up the incision again I presume you 
examined the walls of the incision. Did you find in those walls any un- 
absorbed suture? A. I found nothing unabsorbed clear down to the 

108 outer layers of the muscles of his abdomen. | 

ss * * * 

Q. Doctor, have you arrived at anything other than speculation, 
any firm opinion or conclusion as to what caused this abcess? A. No, 
I don't know what caused it other than that. I simply said I knew it 
wasn't a sponge, and it is still speculation because I didn't recover a 
stitch. All I say is that once the abcess was opened, it was packed 
wide open and it healed up promptly. , 

Q. In your opinion it was a foreign body that caused the abcess? 
A. It's possible. 3 

Q. Anda piece of sponge would act in the same manner as the 
suture, would it not? A. It is inconceivable to me thata piece of a 
sponge could have been there. 3 

109 Q. Whether it is inconceivable or not, it would have acted in the 
same manner as the unabsorbed stitch, would it not? Ae It wouldn't 
have been there. There are no selvaged edges. ) 

Q. Iam not arguing with you: 

I asked you the question as to whether or not a piece of unab- 
sorbed sponge would not have acted in the same manner as the unab- 
sorbed stitch which you speculated about? A. Well, Iam simply try- 
ing to answer you, that the fact that these sponges are made so that 
there are no raw edges. They are all folded so you have a folded edge 
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all the way around the whole thing. There is nothing loose that a fiber 
could come off of. 
Q. I will repeat the question again, Doctor: 
A piece of unabsorbed sponge would have acted in the same man- 
ner as an unabsorbed stitch, would it not, Doctor? 
ad * * * 

110 THE COURT: Or portion thereof, or particle of gauze or band- 

age. That's what he said. 

You may answer. 

THE WITNESS: Well, may I show the jury how the things are 
made? 

MR. WILLCHER: Doctor Fishback you can answer that question. 

THE WITNESS: I am going to answer it. 

cd * * * 

BY MR, WILLCHER: 

Q. Now, would you mind answering my question, Doctor? 
A. Repeat it. 

(Question read. ) 

THE WITNESS: If you could conceive of a piece of one of these 
sponges getting loose, yes. I couldn't. 

111 THE COURT: Now, is it your testimony, Doctor, as I understand 
it, that it is impossible under the circumstances, by virtue of the 
character of a sponge, to have a part or portion of it come loose? 

THE WITNESS: They are folded so there are no ravelly selvages 
free, and that's the only thing I could conceive of. 

THE COURT: My question is this:-- 

THE WITNESS: Sorry. 

THE COURT: It is impossible under the circumstances as you 
know them as a surgeon, for a sponge to disintegrate so that it is di- 
vided into halves or quarters or portions? 

THE WITNESS: Yes. 


* bd * * 
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REDIRECT EXAMINATION 
, BY MR, WELCH: . 
Q. Before you began the sewing part of the original operation, 

did you ascertain if a sponge count had been taken? A. Yes. Itisa 
routine thing. I am not going to start sewing somebody up and have 
the nurse say, "You are one short." : 


_ 112 Q. Isay, you didask? A. I asked, yes, sir. 
? Q. And it was complete? A. Yes, sir. 
y * * * * : 
‘ 115 MR, WILLCHER: * * * That is the plaintiffs’ case, if it 


please the Court. 3 
THE COURT: Well, we will proceed to argue. | 


* * * * 


116 ORAL ARGUMENT ON BEHALF OF THE PLAINTIFF 
BY MR. WILLCHER 


MR. WILLCHER: 
* Xe od * , 
120 Why would Dr. Fishback refuse to testify as to. 
his opinion as to the cause-- : 

THE COURT: Now, he refused to testify because I wouldn't 
permit him in the circumstances. 

MR, WILLCHER: It was his attorney that raised the objection, 
Your Honor. 

THE COURT: Well, that is right, but I refused to permit him 
to testify, and I think at this juncture, Mr. Willcher, I am going to 
take this case from the jury. 

You may sit down, sir. Thank you. 

Members of the jury, in your absence a motion * was made by the 
defense to take this case from the jury, and the Court debated it in its 
own mind, and then I concluded that perhaps I ought to let it go. Iam 
now convinced it is my responsibility and my duty in the circumstances 

121 to take the case from you, which I am going to do, and Iam 
going to tell you why: 
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First of all, there must be in this type of case substantial evi- 
dence to indicate negligence. The evidence required must be more than 
a scintilla. It must be more than a mere indication before a case of 
this character can go to the jury. 

Mal-practice is a very serious charge to be leveled against a 
physician, although in most cases the physician, of course, has the 
obvious advantage. 

But a physician is not an insurer of health. He is responsible 
only for the standard of skill possessed generally by others practicing 
in his field. 

And so therefore he must have latitude for the play of reason- 
able judgment, and this includes room for not too obviously gross 
errors according to the prevailing practice in the profession, but the 
standard of skill and the standard of learning must be shown by experts, 
and conversely so must the departure from it. 

Now, there is no expert here who has taken the stand and said 
that this Doctor has done anything other than what he should have done 
in the circumstances, and there is no evidence of the fact that a sponge 
was left in this wound. This case was brought a year later. That is, the 

122 incident that caused the bringing of the case developed a year 
later. : 

So therefore in the circumstances, after mature deliberation 
on my part, I conclude to let this case go to the jury would be to let you 
conjecture, because there is no evidence to support the claim, and there 
being no evidence to support the claim, the case is withdrawn from your 
deliberation and consideration, and you are dismissedfrom further con- 


sideration of it, and the case stands on the record as dismissed. 
* * * xy 
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QUESTIONS PRESENTED 


1. In an action for damages for appellee’s alleged mal- 
practice did the Court below commit error in granting 
appellee’s motion for directed verdict, there being no 
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elicit expert testimony from such adverse party. 


INDEX 


PAGE 
SSERMCHIOHE OF EG) CAS cses cvececemeenenerntevsnebenteveneonssinncaseanrs 1. 
SCTE, BE FS csinssinowscisnnretem nedenitadcesctnlnnsicoantnsiiedan 2 
Sumaneryr of Areument .....ccnamsinasdeotnekiencn 3 
PCIE cps csccessassisntarcaatts hansen cape aaa ceca lati 3 


I. Section 14-301 District of Columbia Code 
(1951) does not authorize the calling of an 
adverse party as an expert witness.................. 3 


II. The controverted admissions by the appellee 
were not borne out by the medical testimony 
as being medically correct, and therefore 
are not sufficient to raise a jury question...... 5 


III. A plaintiff bears the burden of submitting 
some norm of reasonably prudent behavior 
or the standard of skill and care in the 
locality for surgeons in order that the jury 
may determine whether or not there has 


been a departure therefrom.................-.....:ssess0e 7 
BRR EIRTISEN. :c.cnscincifasa’saonindsicsanicciniwandnstianonidtncionidatdutantarcesacisieebsiios 11 
TABLE OF CASES 

Armstrong v. Wallis, 8 Calif. App. 2d 429, 47 P. 2d 
CLR il Ne: S| | cc cee ee aaa Tee 8 

Byrom v. Eastern Dispensary and Casualty Hospital 
CRED TB Apprns The ie Be crssccsct res nsnnessnnniistianittheninnmsonnnn 9 
Christie v. Callahan (1941), 75 App. D. C. 133.............. 8,9 
Forthhofer v. Arnold, 21 N. E. 2d 869 (Ohio)................ 4 
Frederickson v. Maw, 277 P. 2d 772 (Utah)... 7 
Goodwin v. Hertzberg (1952), 91 App. D. C. 385.......... 9 
Harris v. Fall (CCA. T) 5 TTT Peds (Qncccccscsssecsescsissinenscerove 10 
Hull v. Plume, 37 A 20 S53 (NJ. )q..-sceccccsnscccscsesesecsoseesvees 4 

Kennedy v. Parrott (1956), 248 N. C. 355, 90 S. E. 
ER EM saison Scien ouesuseaatassietins nel sp asia ddniettcacanibatenl § 


INDEX (Continued) 


PAGE 


Langford v. Issenhuth, 13th N. W. 889 (S. D.).............- 
Laughlin v. Christensen, 1 Fed 2d 215 

Osborn v. Carey, 132 Pac. 967 (Idaho) 

Rayburn v. Day, 126 Ore. 135, 268 Pac. 1002.................- 
Walker Hospital v. Pulley, 74 Ind. App. 659, 127 

Ni, 

Wharton v. Warner, 75 Wash. 470, 135 Pace. 235.......... 
Wiley v. Wharton, 41 N. E. 2d 255 (Ohio) 





United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,408 


Ronatp W. Youne, ET AL., 
Appellants, 


Vv. 


FRrepERICK C. FIsHBACK, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


This case was tried on a complaint for medical mal- 
practice. The Trial Judge granted a directed verdict after 
presentation of evidence for both plaintiff and defendant. 
There was no dispute that appellant had been operated 
upon by appellee for acute appendicitis on October 30, 
1952, and that in the course of the next year appellant de- 
veloped an abscess at the site of the appendectomy. On 
October 22, 1953, appellee incised the abscess and it 
healed uneventfully. 


Appellant testified that after the second operation, the 
appellee admitted to him that the abscess had been caused 
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by a part of a sponge left in the operative site after the 
first operation. (J.A. 13) Appellant also presented testi- 
mony by appellant’s father that the appellee had said to 
him that the cause of the abscess was a piece of gauze 
left in the operative site. (J.A. 15) Appellant presented 
evidence from the hospital records and by testimony of 
appellee when called by appellant that the fluid drained 
from the abscess was sterile. Appellant attempted to 
make appellee testify as an expert as part of appellant’s 
case as to what could cause a sterile abscess. This was 
objected to by appellee and sustained by the Court. 


Appellee testified that at the time of the appendectomy 
there had been a sponge count and that when the abscess 
was drained no sponge or part of a sponge was found. 
In fact, no physical evidence was discovered which might 
establish the cause of the abscess. Appellee conjectured 
that the cause was a suture which had broken down and 
also appellee testified on cross-examination that a piece of 
gauze left in a wound would cause the same type of 
foreign body reaction that a suture would if it broke 
down. However, appellee testified that because of the 
method of manufacturing those sponges, he could not 
conceive of how a part of one could become separated 
from the rest, and he testified that it would have been 
impossible for a whole sponge to be in the incision because 
it would have been observed from the outside. 


STATEMENT OF POINTS 


Section 14-301 D. C. Code (1951) does not and was not 
intended to allow a party to call an opposing party as an 
expert witness. 


A plaintiff must present more than a scintilla of evi- 
dence that he was injured by a negligent act of the 
defendant. 


In suits for medical malpractice, the testimony of ex- 
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perts is necessary unless negligence is apparent from the 
facts of the occurrence. 


SUMMARY OF ARGUMENT 


Section 14-301 D. C. Code (1951) allows a party to a 
civil action to testify as an adverse witness by the oppos- 
ing party. However, this statute was enacted to correct 
a defect in the common law whereby litigants were some- 
times prevented from placing in evidence all the facts of 
the case because those facts were known only to the 
adverse party. The remedy was to permit the calling of 
the person who possessed knowledge of those facts. How- 
ever, expert testimony may be had from any number of 
persons qualified in the field and there is therefore no 
reason to extend the remedy further than to cover the 
defect, especially when to so extend the remedy would on 
occasions require a person to unnecessarily testify against 
his own interest under the disadvantage of cross-examina- 
tion techniques and impeachment. 


Controverted admissions made by a doctor concerning 
the cause of an injury are not sufficient to carry a case to 
the jury if the medical evidence at the trial fails to sup- 
port the admissions as being a correct medical diagnosis. 


Appellant is not entitled to go to a jury on a question 
of medical malpractice unless the evidence discloses an 
injury which is patently the result of ordinary negligence 
or that the doctor failed to exercise the degree of skill and 
care common to surgeons in the locality. The evidence in 
this case fails on both counts. 


ARGUMENT 
L 


Section 14-301 District of Columbia Code (1951) does 
not authorize the calling of an adverse party as an expert 
witness. 
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The question of whether an adverse party may be called 
as an expert witness has never been presented to the 
courts either under Section 14-301 D. C. Code (1951) or 
under Rule 43 (b) of the Federal Rules of Civil Pro- 
cedure. However, the question has been decided in several 
state courts under similar statutes and court rules. In 
Langford v. Issenhuth, 134 N. W. 889 (S. D.) the court 
held that the adverse party may be called to testify as to 
facts but that the privilege of calling the adverse party 
was extended for the purpose of eliciting all the facts of 
the case but nothing more. In Osborn v. Carey, 132 Pac. 
967 (Idaho), the court said that the statute permitting the 
calling of an adverse party contemplated that parties may 
he called to prove the circumstances giving rise to a suit 
but that a party could not call a defendant in a mal- 
practice case for the purpose of eliciting expert testimony. 
Forthhofer v. Arnold, 21 N.E. 2d 869 (Ohio) was another 
malpractice case and again the court ruled against allow- 
ing a plaintiff to call the defendant and cross-examine on 
matters of expert opinion. The same ruling was made in 
Wiley v. Wharton, 41 N.E. 2d 2535 (Ohio); and Hull v. 
Plume, 37 A 2d 53 (N.J.). 


The rationale for permitting the calling of an adverse 
party to testify as to facts is clearly based on necessity. 
The conflicting considerations are a natural reluctance to 
subject a person to the rigors of cross-examination to aid 
his adversary in establishing his case, and on the other 
hand, a desire that all the facts be open for the court and 
jury to consider. Obviously, a party may have unique 
knowledge of the circumstances of an occurrence so there 
is some necessity for requiring testimony of this nature. 
Expert opinion evidence, however, is not unique to any 
one person and there is no need to give a party the ad- 
vantage of using cross-examination techniques to estab- 
lish this phase of his case. The danger in malpractice 
cases of giving a plaintiff the very sharp sword of cross- 
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examination is readily apparent because as well known 
to both bench and bar some persons make very poor 
impressions under these pressures and it is the very ex- 
pertise of the witness that is being questioned in the suit. 
Every judge and lawyer has seen a renowned expert 
seriously discredited by the combination of clever cross- 
examination and nervousness. Normally this may be 
repaired by placing another expert on the stand, but in 
the case of the defendant himself the jury has received an 
erroneous impression which simply cannot be repaired. 


It has been repeated often by plaintiffs that it is difficult 
to get a doctor to testify against another doctor, but, as 
ably pointed out by appellant, an expert may be sub- 
poenaed, and the utter lack of necessity for using the 
defendant for such testimony is clear in this case. Appel- 
lant desired to know whether an abscess caused by infec- 
tion could result in sterile pus (J.A. 23, 29). Clearly the 
appellant would have no trouble producing an expert to 
answer such a question. The Court below properly pro- 
tected the appellee from this first step down the rough 
road of cross-examination. 


Il. 


The controverted admissions by the appellee were not 
borne out by the medical testimony as being medically 
correct, and therefore are not sufficient to raise a jury 
question. 


As pointed out above, the admissions ascribed to the 
appellee were that the abscess had been caused by a piece 
of gauze or sponge left in the operative site during the 
first operation. The appellee denied making such state- 
ments. The evidence that the abscess contained sterile 
pus is of no aid one way or another in substantiating 
whether the agency causing the abscess was also sterile 
because no expert testimony was presented to interpret 
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this bare, naked fact, and certainly the appellant cannot 
claim that no expert could be obtained to testify because, 
as ably pointed out on p. 17 of his brief, an expert may be 
subpoenaed and made to testify as to general proposi- 
tions not requiring outside preparation. Therefore, the 
appellant’s case rests on the controverted admissions, and 
on them alone. The uncontroverted evidence of the ap- 
pellee, who was the only medical witness to testify, was 
that there was no physical evidence in the wound as 
evidence of the cause and that as an expert he could only 
guess that the cause was a suture and as one having an 
expert’s familiarity with surgical sponges he could not 
conceive of a piece becoming detached because there are 
no ravelly edges and that the gauze in sponges would not 
be absorbed. 


We may specifically infer from the appellee’s conjec- 
ture as to the cause that sterile foreign bodies are a cause 
of abscesses of the type found in the appellant. We must 
presume on review of a directed verdict that the appellee 
said that the cause was a piece of gauze, but we do not 
have to assume that such an admission was medically 
correct if the medical testimony at trial controverts the 
diagnosis contained in the admissions, for the appellee is 
being sued for negligently leaving a piece of sponge in the 
wound and not for the medical correctness of supposed 
admission. The medical testimony was that the material 
in sponges does not absorb (J.A. 28) and the only 
evidence on the question in the case is that no operative 
material was found in the abscess (J.A. 28). In the ease 
of Kennedy v. Parrott (1956), 243 N. C. 355, 90 S. E. 2d 
754, the question was presented as to whether a jury 
question was created by the testimony in the plaintiff’s 
case as to admissions of negligence by a doctor when the 
medical testimony presented was that the admissions if 
made were a medically incorrect conclusion. In that case 
the doctor was supposed to have admitted that his act of 
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puncturing cysts during an operation caused the patient 
to develop phlebitis as a post-operative complication. The 
medical testimony which was developed at trial was that 
the phlebitis was caused by the ordinary operative pro- 
cedure and not the puncturing of the cysts. The Court 
held that the testimony concerning the admissions was not 
sufficient to carry the question to the jury when the medi- 
cal testimony was to the contrary. Admittedly, the 
medical testimony in the Kennedy case was from dis- 
interested witnesses, but the principle involved is the 
same, i. e., naked controverted admissions are not sufhi- 
cient to create a jury question in the face of uncontro- 
verted medical testimony controverting the correctness of 
the admissions. 


Til. 


A plaintiff bears the burden of submitting some norm 
of reasonably prudent behavior or the standard of skill 
and care in the locality for surgeons in order that the 
jury may determine whether or not there has been a 
departure therefrom. 


Even if we accept not only that the appellee made the 
admissions ascribed to him by appellant, but also that 
such admissions were a true and correct diagnosis of the 
cause of the abscess, still there is no basis for a layman 
to conclude that the appellee failed to act in a reasonable 
and prudent manner. Appellant cites several cases for 
the proposition that leaving a foreign body in a wound is 
prima facie a negligent act, but an examination of these 
cases reveals evidentiary pattern far different from that 
presented in the present case. In Laughlin v. Christensen, 
1 Fed. 2d 215, an entire sponge was left in the incision; in 
Frederickson v. Maw, 227 P. 2d 772 (Utah), several 
pieces of operative matter were left in an incision in the 
throat and the defendant failed to discover and rectify 
the error despite repeated complaints by the plaintiff. 
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Gauze pads of 14 inches square and one-half yard long 
were left respectively in the cases of Armstrong v. Wal- 
lis, 8 Calif. App. 2d 429, 47 P. 2d 740, and Walker Hos- 
pital v. Pulley, 74 Ind. App. 659, 127 N. E. 559; and in 
the ease of Wharton v. Warner, 75 Wash. 470, 135 Pac. 
235, a 12 inch spring was left and experts testified that 
the instrument from which the spring became detached 
was no longer the proper instrument to use for such 
purposes. 


In the present case the evidence of the plaintiff was 
that a piece of gauze was left in the incision. Was it 
the size of a thread or a substantial portion of a sponge? 
It is impossible to say with any certainty or even to infer 
that it was anything but a small piece of thread? The 
writer of this brief has never seen an open operative site 
and finds it impossible to form any conception of whether 
a surgeon could humanly discover the presence of a small 
piece of bloodied thread, because the record is bare of 
any guide or norm. Should a surgeon poke about in an 
operative site to discover whether a small piece of gauze 
has become detached from a sponge, especially in the 
light of the expert testimony of appellee that it is in- 
conceivable to him that such a thing covld happen? It 
may well be that medical opinion would damn such a 
search as detrimental to the patients, but no one can 
tell on the record of this case because again no norm of 
proper practice has been presented and certainly no 
layman is in a position to say an act is negligent or not, 
unless and until the plaintiff provides him with a stand- 
ard of due care against which to judge the facts. 


Appellant in his brief has relied upon several of the 
leading cases dealing with medical malpractice in the 
District of Columbia. The first of these Christie v. Cal- 
lahan (1941), 75 App. D. C. 133, sheds no light on our 
present case for in the Christie case there was no lack 
of explanation by experts of the medical circumstances 
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involved. There was a conflict in expert testimony as 
to which of two possible causes was responsible. In the 
appellant’s case here such explanation of circumstances 
is lacking. The second case relied upon is Byrom v. 
Eastern Dispensary and Casualty Hospital (1943), 78 
App. D. C. 42. In this case, the Judge charged that if 
the jury found that the experts testified the treatment or 
setting a fracture was in accord with good practice, they 
must find for the doctor. This Court declared it was error 
to require the jury to follow the opinions of the experts 
in the face of evidence by the plaintiff that the defendant 
admitted he should have followed a certain course and 
did not do so. This admission if believed would have 
established a failure to comply with the proper standard. 
In the instant case, the testimony as to the admissions, 
if believed, establishes only the cause of the injury and 
not that it was negligently inflicted because there is no 
standard or norm of conduct by which to judge. These 
cases lead to the real nub of the appellant’s argument, 
the case of Goodwin v. Hertzberg (1952), 91 App. D. C. 
385. The wording in the Goodwin case fails to support 
the appellant’s case here. Certainly, the appellant was 
entitled on a motion for directed verdict to every favor- 
able inference from the evidence. How much evidence is 
required that the appellant violated the norm of care 
imposed upon him is not germane because tne defect in 
appellant’s case is that no demarcation of behavior was 
presented to the jury so that it might determine whether 
that demarcation had been overstepped. Further, to quote 
that “. . . direct and positive testimony to specific acts 
of negligence is not required,” is begging the question 
here because that wording in Goodwin, supra, is taken 
from Christie, supra, and is only to the effect that an 
expert need not directly say a specific act is negligent 
if a jury of laymen can reasonably judge the things done, 
against evidence of what ought or ought not be done. 
Finally, if Goodwin, supra, is cited for the proposition 


10 


that evidence of an unexpected result causing injury is 
sufficient because the Court in Goodwin quoted the doc- 
tor’s admission that he had perforated the urethra be- 
cause he was “only human,” then the appellant is mis- 
stating the law and improperly citing the case because 
this Court stated in Goodwin that: “the evidence of negli- 
gence was not confined to this original operation.” The 
opinion gives no clue to the nature of this other evidence, 
but it leaves no doubt that there was other evidence than 
a bare admission that the doctor caused the harm com- 
plained of. 


There is authority that even where an entire sponge 
is left in the body, a doctor may not be held liable if 
he relied on the sponge nurse’s count. Harris v. Fall 
(CCA 7), 177 Fed. 79; and there is authority that the 
bare fact that a sponge is left in an operative site will 
not support liability if the evidence is that the sponge 
was left despite the exercise of due care. Rayburn v. 
Day, 126 Ore. 135, 268 Pac. 1002. In the present case, 
the doctor exercised the care commonly used by surgeons 
in this locality to avoid leaving a sponge in the wound. 
The best proof of his due care in this respect is that no 
sponge was alleged to have been or in fact left in the 
operation site. One may very well ask why the use of 
a sponge count is so important and the answer is obvious 
from reading the reported decisions dealing with leaving 
sponges in incisions and that answer is that a sponge 
is very difficult to see when saturated with blood in the 
operative field. This then is why the emphasis has been 
on a count and on marker strings which remain outside 
the area, ete. Therefore, if even exercising careful ob- 
servation powers, a surgeon may overlook a whole sponge 
on what stretch of logic may the appellee be held liable 
when he availed himself of all the techniques to avoid 
leaving any foreign matter and all these techniques were 
properly executed and the only evidence to the contrary 
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is self-serving testimony that the appellee admitted leav- 
ing a ptece of sponge of indeterminate size in the inci- 
sion. 


CONCLUSION 


It is respectfully submitted that appellant failed to 
supply more than a scintilla of evidence that anything 
for which the doctor could be responsible caused the in- 
jury; and failed to give the jury a guide as to cir- 
cumstances and good practice to decide whether an act 
be negligent or accident. 


Therefore, we respectfully conclude that the action of 
the Court below should be sustained. 


Respectfully submitted, 


J. Harry WELCH 

H. Mason WEtLc#H 

J. Josep Barse 

ArtTHur V. BUTLER 

Watrer J. Murpuy, Jr. 
Attorneys for Appellee 
505 Investment Building 
Washington 5, D. C. 
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FOR THE DISTRICT OF COLUMBER!*! of Columbic Circuit 


FLED sane sg50 
No. 14,408 SK hike a, Dial 


Ronatp W. YounG, APPELLANT 
Vv. 


FREDERICK C. FISHBACK, APPELLEE 


PETITION FOR REHEARING BY THE 
COURT EN BANC 


Now comes the Appellee herein by and through his 
counsel and petitions for a rehearing of this case by the 
Court en bane, and for reasons therefor states as follows: 


The record in this case discloses that Appellee was a 
practicing physician who had operated upon Appellant 
for acute appendicitis on October 30, 1952, and that in 
the course of the next year Appellant developed an abcess 
at the site of the appendectomy. On October 22, 1953, the 
Appellee incised the abscess and it healed uneventfully. 


There was absolutely no testimony of negligence of any 
kind introduced by the Appellant as to the operation 
either from the standpoint of skill or technique on the 
part of the Appellee. The only testimony which in any 
way caused a question to arise in this case as to the 
propriety of the action of the Court below in taking the 
case from the jury was that given by the Appellant to the 
effect that the Appellee admitted to him that the abscess 
had been caused by a part of a sponge left in the operative 
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site after the first operation (JA 13). Appellant’s father 
also testified that Appellee had said to him that the cause 
of the abscess was a piece of gauze left in the operative 
site (JA 15). Appellee testified that at the time of the 
appendectomy there had been a sponge count and that 
when the abscess was drained no sponge or part of a 
sponge was found. No physical evidence was discovered 
which might establish the cause of the abscess. 


On this state of the evidence, as is indicated in the 
record presented, the Court below denied a motion for 
directed verdict, but during the argument of counsel for 
the plaintiff, reconsidered the matter and interrupted the 
argument and took the case from the jury. In doing so 
the Court below stated that the only evidence in the case 
which indicated anything of an untoward nature that 
might possibly be conceived of as happening to the plain- 
tiff (appellant) was a subcutaneous abscess in which it 
would be impossible to have left a sponge of any kind. 


It is respectfully submitted that despite the impossi- 
bility that it could have happened, the only testimony in 
the case with reference to the character and nature of the 
sponge came from the defendant (appellee) called by the 
plaintiff as a witness and this testimony was to the effect 
that modern sponges (and there is no evidence in the case 
to indicate that anything but modern sponges were used) 
are incapable of disintegration and the only place it 
possibly could have been left would be in the wound itself. 
The evidence indicated unquestionably that the plaintiff’s 
condition was subentaneous, so it becomes absolutely clear 
that it would be an impossibility to have left a foreign 
substance in the wound. 


This Honorable Court in its opinion in this case states 
at page 2 in part as follows: “It can be inferred from the 
testimony of the plaintiff at least that a small portion of 
or a few threads from a piece of gauze had heen left in 
the first incision by the doctor.” 


ail 
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an operative site despite the fact that the surgeon may 
have used the most approved skill and technique and have 
in all manner complied with the approved methods of 
practice of physicians in this locality. The logical conse- 
quence of this decision is, in effect, to adopt the rule of 
res ipsa loquitur with respect to malpractice on the part 
of physicians and such has never been the rule in this 
jurisdiction and is not the rule in the great majority of 
jurisdictions throughout the country. 


The Court, like counsel, we feel sure, has seldom if ever 
witnessed an abdominal operation and it is difficult to 
conceive of it being humanly possible for a surgeon using 
the utmost skill and care and the most approved technique 
in the profession to be able to detect the presence (should 
there be such) of a small piece of bloody thread. This 
becomes doubly important in seeking a reconsideration of 
this matter where, as here, the record is bare of any guide 
or norm by which a physician should probe into an open 
operative site to discover whether a slight portion of 
thread not observable should have become detached from 
a@ sponge, and especially is this true in the light of testi- 
mony of an expert (Appellee) that it is inconceivable with 
the modern sponges which are utilized that such a thing 
could happen. 


We feel that even had there been positive proof in this 
case, which there was not, that there were a few threads 
of gauze present, that this is no proof whatever that 
there was a departure from the degree of skill and care 
required of a surgeon in such a situation. 


Appellee in his brief filed in this case referred to many 
eases decided by this Court and differentiated them from 
the case at bar. Attention was also invited to the case of 
Harris v. Fall (CCA 7), 177 Fed. 79, that the bare fact 
that a sponge is left in an operative site will not support 
liability if the evidence is that the sponge was left despite 
the exercise of due care. There was no evidence, not even 


5 


a scintilla, in the present case that the Appellee had not 
used and exercised due care and the best proof of this 
is that no sponge was alleged to have been or in fact was 
left in the operative site. 


The effect of this decision upon the medical profession 
in this area, and for that matter, upon all professional 
men in every other walk of life, is such that we respect- 
fully submit that these issues are sufficiently important 
and unique to require that this Court in the discharge of 
its duty, not only in deciding this controversy, but in 
establishing reasonable standards for future actions, 
should grant Appellee’s petition for a rehearing by the 
Court en banc and not have the door left open to a deluge 
of malpractice suits on the theory that the physician is a 
guarantor of his patient’s condition following an opera- 
tion. 

Respectfully submitted, 


J. Harry WELCH 


H. Mason WELcH 


J. JOSEPH Barse 


ArtHuR V. BUTLER 


Watrer J. Murpnxy, JR. 


Attorneys for Appellee 
505 Investment Building 
Washington, D. C. 
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rehearing is presented in good faith and not for the 


purposes of delay. 


J. Harry WeLcH 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,408 


Rowatp W. YouncG, APPELLANT 
Vv. 


FrRepericK C. FISHBACK, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Decided December 18, 1958 


Mr. Arthur L. Willcher, with whom Mr. Richard B. 
Lansdale was on the brief, for appellant. 


Mr. Walter J. Murphy, Jr., with whom Messrs. J. Harry 
Welch, H. Mason Welch, J. Joseph Barse, and Arthur V. 
Butler were on the brief, for appellee. 


Before Pretryman, Chief Judge, and Epcrerton and 
Wusvr K. Mires, Cireuit Judges. 


Wusor K. Muusr, Circwt Judge: About a year after 
the appellee, Dr. Fishback, performed an appendectomy on 
Ronald W. Young, the appellant, an abscess the size of a 
small egg had developed on the scar. After Dr. Fishback 
operated again to relieve the abscess, this action for 
alleged malpractice was filed against him by the patient 
and his wife. 

The theory of the plaintiffs was that a foreign body 
had been negligently left in the wound at the time of the 
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first operation and had caused the abscess. Plaintiffs did 
not produce any direct testimony that a foreign substance 
was found in the course of the second operation, but relied 
upon Ronald Young’s own testimony and the testimony of 
his father, both reciting statements to that effect allegedly 
made to them individually by Dr. Fishback. The doctor 
denied making any admissions, and said he found no 
foreign substance when he reopened the wound. It can be 
inferred from the testimony of the plaintiffs at least that 
a small portion of or a few threads from a piece of gauze 
had been left in the first incision by the doctor. According 
to the evidence, such material will not be absorbed. 

The trial judge interrupted the argument of plaintiffs’ 
counsel, took the case from the jury, and directed a verdict 
for the defendant doctor, /because the plaintiffs had not 
produced expert testimony to show that leaving a small 
bit of gauze or a few threads in the wound is not in accord 
with the degree of skill and care common to surgeons in 
this locality. | 

We think the court erred in taking the case from the 
jury.) Everybody knows, without being told by an expert, 
that it is not approved surgical practice to leave in a 
patient’s body a small bit of gauze or a few threads there- 
from, or any other foreign nonabsorbable substance, no 
matter how small. It was for the jury to say whether the 
defendant had left even a small piece of gauze or other 
foreign substance in the wound and had thus caused the 
abscess. 


Reversed and remanded for a 
mew trial. 


Prettyman, Chief Judge, dissenting: It seems to me 
my brethren go too far in this opinion. The difficulty 
arises from the way in which they state the proposition. 
They say “Everybody knows ° * * that it is not approved 
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surgical practice to leave in a patient’s body a small bit of 
gauze * * * or any other foreign nonabsorbable substance, 
no matter how small.” > Of course the fact that a foreign 
substance is left in a wound is not approved by the 
medical profession. But the question is whether the 
surgeon’s procedure is approved regardless of whether or 
not it has an unfortunate incident.’ I would suppose that 
in many operations calculated risks must be taken. Fail- 
ure does not necessarily reflect on the surgeon. Of course 
a procedure which would risk leaving scissors or clamps 
in a wound is clearly unreasonable, but a procedure which 
risks leaving a single fiber from a thread does not seem 
to me to be so clearly unreasonable. The point is that the 
question before the court is not whether the result, or a 
by-product, of an operation is approved by the medical 
profession but is whether the surgeon followed approved 
procedure. ‘For this reason the presence of a few threads 
of gauze is not of itself prima facie proof that the cause 
was a departure from that degree of skill and care ap- 
proved by surgeons. |I am unable to say how minutely a 
surgeon should examine a sponge before, during and 
after an operation, how carefully he should avoid cutting 
a few threads from the sponges, how thoroughly he should 
explore a wound before closing the incision. It may be 
that if he did these things as surgeons think they should 
be done the foreign body would not have been left. But 
perhaps the exercise of all the care surgeons think is 
reasonable would not have prevented the unfortunate oc- 
currence. !The jury needed expert testimony on this point. 
Without such testimony there was no prima facie proof of 
departure from approved surgical practice. 


- 
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QUESTIONS PRESENTED 


1. In an action for damages for appellee’s alleged mal- 
practice did the Court below commit error in granting 
appellee’s motion for directed verdict, there being no 
evidence, expert or otherwise to support the claim. 


2. Does a statute which permits the calling of an ad- 
verse party as a witness give the questioner the right to 
elicit expert testimony from such adverse party. 








I. Section 14-301 District of Columbia Code 
(1951) does not authorize the calling of an 
adverse party as an expert witness 


II. The controverted admissions by the appellee 
were not borne out by the medical testimony 
as being medically correct, and therefore 
are not sufficient to raise a jury question 


. A plaintiff bears the burden of submitting 
Some norm of reasonably prudent behavior 
or the standard of skill and care in the 


locality for surgeons in order that the jury 
may determine whether or not there has 
been a departure therefrom 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,408 


Ronap W. Youne, er AL., 
Appellants, 


Vv. 


FREDERICK C, FIsHBACK, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


This case was tried on a complaint for medical mal- 
practice. The Trial Judge granted a directed verdict after 
presentation of evidence for both plaintiff and defendant. 
There was no dispute that appellant had been operated 
upon by appellee for acute appendicitis on October 30, 
1952, and that in the course of the next year appellant de- 
veloped an abscess at the site of the appendectomy. On 
October 22, 1953, appellee incised the abscess and it 
healed uneventfully. 


Appellant testified that after the second operation, the 
appellee admitted to him that the abscess had been caused 
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by a part of a sponge left in the operative site after the 
first operation. (J.A. 13) Appellant also presented testi- 
mony by appellant’s father that the appellee had said to 
him that the cause of the abscess was a piece of gauze 
left in the operative site. (J.A. 15) Appellant presented 
evidence from the hospital records and by testimony of 
appellee when called by appellant that the fluid drained 
from the abscess was sterile. Appellant attempted to 
make appellee testify as an expert as part of appellant’s 
ease as to what could cause a sterile abscess. This was 
objected to by appellee and sustained by the Court. 


Appellee testified that at the time of the appendectomy 
there had been a sponge count and that when the abscess 
was drained no sponge or part of a sponge was found. 
In fact, no physical evidence was discovered which might 
establish the cause of the abscess. Appellee conjectured 
that the cause was a suture which had broken down and 
also appellee testified on cross-examination that a piece of 
gauze left in a wound would cause the same type of 
foreign body reaction that a suture would if it broke 
down. However, appellee testified that because of the 
method of manufacturing those sponges, he could not 
conceive of how a part ‘of one could become separated 
from the rest, and he testified that it would have been 
impossible for a whole sponge to be in the incision because 
it would have been observed from the outside. 


STATEMENT OF POINTS 


Section 14-301 D. C. Code (1951) does not and was not 
intended to allow a party to call an opposing party as an 
expert witness. 


A plaintiff must present more than a seintilla of evi- 
dence that he was injured by a negligent act of the 
defendant. 


In suits for medical malpractice, the testimony of ex- 





3 


perts is necessary unless negligence is apparent from the 
facts of the occurrence. 


SUMMARY OF ARGUMENT 


Section 14-301 D. C. Code (1951) allows a party to a 
civil action to testify as an adverse witness by the oppos- 
ing party. However, this statute was enacted to correct 
a defect in the common law whereby litigants were some- 
times prevented from placing in evidence all the facts of 
the case because those facts were known only to the 
adverse party. The remedy was to permit the calling of 
the person who possessed knowledge of those facts. How- 
ever, expert testimony may be had from any number of 
persons qualified in the field and there is therefore no 
reason to extend the remedy further than to cover the 
defect, especially when to so extend the remedy would on 
occasions require a person to unnecessarily testify against 
his own interest under the disadvantage of cross-examina- 
tion techniques and impeachment, 


Controverted admissions made by a doctor concerning 
the cause of an injury are not sufficient to carry a case to 
the jury if the medical evidence at the trial fails to sup- 
port the admissions as being a correct medical diagnosis. 


Appellant is not entitled to go to a jury on a question 
of medical malpractice unless the evidence discloses an 
injury which is patently the result of ordinary negligence 
or that the doctor failed to exercise the degree of skill and 
care common to surgeons in the locality. The evidence in 
this case fails on both counts. 


ARGUMENT 
L 


Section 14-301 District of Columbia Code (1951) does 
not authorize the calling of an adverse party as an expert 
witness. 
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The question of whether an adverse party may be called 
as an expert witness has never been presented to the 
courts either under Section 14-301 D. C. Code (1951) or 
under Rule 43 (b) of the Federal Rules of Civil Pro- 
cedure. However, the question has been decided in several 
state courts under similar statutes and court rules. In 
Langford v. Issenhuth, 134 N. W. 889 (S. D.) the court 
held that the adverse party may be called to testify as to 
facts but that the privilege of ealling the adverse party 
was extended for the purpose of eliciting all the facts of 
the case but nothing more. In Osborn v. Carey, 132 Pac. 
967 (Idaho), the court said that the statute permitting the 
calling of an adverse party contemplated that parties may 
be called to prove the circumstances giving rise to a suit 
but that a party could not call a defendant in a mal- 
practice case for the purpose of eliciting expert testimony. 
Forthhofer v. Arnold, 21 N.B. 2d 869 (Ohio) was another 
malpractice case and again the court ruled against allow- 
ing a plaintiff to call the defendant and cross-examine on 
matters of expert opinion. The same ruling was made in 
Wiley v. Wharton, 41 N.E. 2d 255 (Ohio); and Hull v. 
Plume, 37 A 2d 53 (N.J.). 


The rationale for permitting the calling of an adverse 
party to testify as to facts is clearly based on necessity. 
The conflicting considerations are a natural reluctance to 
subject a person to the rigors of cross-examination to aid 
his adversary in establishing his case, and on the other 
hand, a desire that all the facts be open for the court and 
jury to consider. Obviously, a party may have unique 
knowledge of the circumstances of an occurrence so there 
is some necessity for requiring testimony of this nature. 
Expert opinion evidence, however, is not unique to any 
one person and there is no need to give a party the ad- 
vantage of using ecross-examination techniques to estab- 
lish this phase of his case. The danger in malpractice 
cases of giving a plaintiff the very sharp sword of cross- 
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examination is readily apparent because as well known 
to both bench and bar some persons make very poor 
impressions under these pressures and it is the very ex- 
pertise of the witness that is being questioned in the suit. 
Every judge and lawyer has seen a renowned expert 
seriously discredited by the combination of clever cross- 
examination and nervousness. N. ormally this may be 
repaired by placing another expert on the stand, but in 
the case of the defendant himself the jury has received an 
erroneous impression which simply cannot be repaired. 


It has been repeated often by plaintiffs that it is difficult 
to get a doctor to testify against another doctor, but, as 
ably pointed out by appellant, an expert may be sub- 
poenaed, and the utter lack of necessity for using the 
defendant for such testimony is clear in this case. Appel- 
lant desired to know whether an abscess caused by infec- 
tion could result in sterile pus (J.A. 23, 29). Clearly the 
appellant would have no trouble producing an expert to 
answer such a question. The Court below properly pro- 
tected the appellee from this first step down the rough 
road of cross-examination. 


II. 


The controverted admissions by the appellee were not 
borne out by the medical testimony as being medically 
correct, and therefore are not sufficient to raise a jury 
question. 


As pointed out above, the admissions ascribed to the 
appellee were that the abscess had been caused by a piece 
of gauze or sponge left in the operative site during the 
first operation. The appellee denied making such state- 
ments. The evidence that the abscess contained sterile 
pus is of no aid one way or another in substantiating 
whether the agency causing the abscess was also sterile 
because no expert testimony was presented to interpret 
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this bare, naked fact, and certainly the appellant cannot 
claim that no expert could be obtained to testify because, 
as ably pointed out on p. 17 of his brief, an expert may be 
subpoenaed and made to testify as to general proposi- 
tions not requiring outside preparation. Therefore, the 
appellant’s case rests on the controverted admissions, and 
on them alone. The uncontroverted evidence of the ap- 
pellee, who was the only medical witness to testify, was 
that there was no physical evidence in the wound as 
evidence of the cause and that as an expert he could only 
guess that the cause was a suture and as one having an 
expert’s familiarity with surgical sponges he could not 
conceive of a piece becoming detached because there are 
no ravelly edges and that the gauze in sponges would not 
be absorbed. 


We may specifically infer from the appellee’s conjec- 
ture as to the cause that sterile foreign bodies are a cause 
of abscesses of the type found in the appellant. We must 
presume on review of a directed verdict that the appellee 
said that the cause was a piece of gauze, but we do not 
have to assume that such an admission was medically 
correct if the medical testimony at trial controverts the 
diagnosis contained in the admissions, for the appellee is 
being sued for negligently leaving a piece of sponge in the 
wound and not for the medical correctness of supposed 
admission. The medical testimony was that the material 
in sponges does not absorb (J.A. 28) and the only 
evidence on the question in the case is that no operative 
material was found in the abscess (J.A. 28). In the case 
of Kennedy v. Parrott (1956), 243 N. C. 355, 90 S. E. 2d 
754, the question was presented as to whether a jury 
question was created by the testimony in the plaintiff’s 
ease as to admissions of negligence by a doctor when the 
medical testimony presented was that the admissions if 
made were a medically incorrect conclusion. In that case 
the doctor was supposed to have admitted that his act of 
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Admittedly, the 
€ was from dis- 
involved is the 


sponge was left in the incision; in 
Frederickson vy. Maw, 227 P. 2a 779 (Utah), several] 
pieces of operative matter were left in an incision in the 
throat and the defendant failed to discover and rectify 
the error despite repeated complaints by the plaintiff. 
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Gauze pads of 14 inches square and one-half yard long 
were left respectively in the cases of Armstrong v. Wal- 
lis, 8 Calif. App. 2d 429, 47 P. 2d 740, and Walker Hos- 
pital v. Pulley, 74 Ind. App. 659, 127 N. E. 559; and in 
the case of Wharton v. Warner, 75 Wash. 470, 135 Pac. 
235, a 12 inch spring was left and experts testified that 
the instrument from which the spring became detached 
was no longer the proper instrument to use for such 
purposes. 


In the present case the evidence of the plaintiff was 
that a piece of gauze was left in the incision. Was it 
the size of a thread or a substantial portion of a sponge? 
It is impossible to say with any certainty or even to infer 
that it was anything but a small piece of thread? The 
writer of this brief has never seen an open operative site 
and finds it impossible to form any conception of whether 
a surgeon could humanly discover the presence of a small 
piece of bloodied thread, because the record is bare of 
any guide or norm. Should a surgeon poke about in an 
operative site to discover whether a small piece of gauze 
has become detached from a sponge, especially in the 
light of the expert testimony of appellee that it is in- 
conceivable to him that such a thing could happen? It 
may well be that medical opinion would damn such a 
search as detrimental to the patients, but no one can 
tell on the record of this ease because again no norm of 
proper practice has been presented and certainly no 
layman is in a position to say an act is negligent or not, 
unless and until the plaintiff provides him with a stand- 
ard of due care against which to judge the facts. 


Appellant in his brief has relied upon several of the 
leading cases dealing with medical malpractice in the 
District of Columbia. The first of these Christie v. Cal- 
lahan (1941), 75 App. D. C. 133, sheds no light on our 
present case for in the Christie case there was no lack 
of explanation by experts of the medical circumstances 
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involved. There was a conflict in expert testimony as 
to which of two possible causes was responsible. In the 
appellant’s case here such explanation of circumstances 
is lacking. The second case relied upon is Byrom v. 
Eastern Dispensary and Casualty Hospital (1943), 78 
App. D. C. 42. In this case, the Judge charged that if 
the jury found that the experts testified the treatment or 
setting a fracture was in accord with good practice, they 
must find for the doctor. This Court declared it was error 
to require the jury to follow the opinions of the experts 
in the face of evidence by the plaintiff that the defendant 
admitted he should have followed a certain course and 
did not do so. This admission if believed would have 
established a failure to comply with the proper standard. 
In the instant case, the testimony as to the admissions, 
if believed, establishes only the cause of the injury and 
not that it was negligently inflicted because there is no 
standard or norm of conduct by which to judge. These 
cases lead to the real nub of the appellant’s argument, 
the case of Goodwin vy. Hertzberg (1952), 91 App. D. C. 
385. The wording in the Goodwin case fails to support 
the appellant’s case here. Certainly, the appellant was 
entitled on a motion for directed verdict to every favor- 
able inference from the evidence. How much evidence is 
required that the appellant violated the norm of care 
imposed upon him is not germane because the defect in 
appellant’s case is that no demarcation of behavior was 
presented to the jury so that it might determine whether 
that demarcation had been overstepped. Further, to quote 
that “. . . direct and positive testimony to specific acts 
of negligence is not required,” is begging the question 
here because that wording in Goodwin, Supra, is taken 
from Christie, supra, and is only to the effect that an 
expert need not directly say a specific act is negligent 
if a jury of laymen can reasonably judge the things done, 
against evidence of what ought or ought not be done. 
Finally, if Goodwin, supra, is cited for the proposition 
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that evidence of an unexpected result causing injury is 
sufficient because the Court in Goodwin quoted the doc- 
tor’s admission that he had perforated the urethra be- 
cause he was “only human,” then the appellant is mis- 
stating the law and improperly citing the case because 
this Court stated in Goodwin that: “the evidence of negli- 
gence was not confined to this original operation.” The 
opinion gives no clue to the nature of this other evidence, 
but it leaves no doubt that there was other evidence than 
a bare admission that the doctor caused the harm com- 
plained of. 


There is authority that even where an entire sponge 
is left in the body, a doctor may not be held liable if 
he relied on the sponge nurse’s count. Harris v. Fall 
(CCA 7), 177 Fed. 79; and there is authority that the 
bare fact that a sponge is left in an operative site will 
not support liability if the evidence is that the sponge 
was left despite the exercise of due care. Rayburn v. 
Day, 126 Ore. 135, 268 Pac. 1002. In the present case, 
the doctor exercised the care commonly used by surgeons 
in this locality to avoid leaving a sponge in the wound. 
The best proof of his due care in this respect is that no 
sponge was alleged to have been or in fact left in the 
operation site. One may very well ask why the use of 
a sponge count is so important and the answer is obvious 
from reading the reported decisions dealing with leaving 
sponges in incisions and that answer is that a sponge 
is very difficult to see when saturated with blood in the 
operative field. This then is why the emphasis has been 
on a count and on marker strings which remain outside 
the area, ete. Therefore, if even exercising careful ob- 
servation powers, a surgeon may overlook a whole sponge 
on what stretch of logic may the appellee be held liable 
when he availed himself of all the techniques to avoid 
leaving any foreign matter and all these techniques were 
properly executed and the only evidence to the contrary 
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is self-serving testimony that the appellee admitted leav- 


Ing a ptece of sponge of indeterminate size in the inci- 
sion. 


CONCLUSION 


It is respectfully submitted that appellant failed to 
supply more than a scintilla of evidence that anything 
for which the doctor could be responsible caused the in- 
jury; and failed to give the jury a guide as to cir- 
cumstances and good practice to decide whether an act 
be negligent or accident. 


Therefore, we respectfully conclude that the action of 
the Court below should be sustained, 


Respectfully submitted, 


J. Harry Weice 

H. Mason Wetcr 

J. Josern Barse 

ArtHur V. Butter 

Watrer J. Murpuy, Jr. 
Attorneys for Appellee 
505 Investment Building 
Washington 5, D. C. 





